From:

'Elaine Brett' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

07/20/2020 10:07:50 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

Maybe I missed it but I do not see reference to short-term rentals (Airbnb, farmstays, etc.). Are these to be included in section 3.F
"Accessory Business Use of the Home?" Does this assume that short-term rentals will not be classed and taxed as commercial
businesses?
Also, in Table 2b, I do not see reference to retreat centers, educational facilities, sanctuaries, art residencies or other similar
facilities where groups may gather.
Per 2.C.b. I hope the County will enforce the prohibition of “Outdoor Junk Storage.” Speaking of “Enforcement”. Is there a
statement regarding enforcement authority and process?

It seems unconscionable that oil and gas extraction and the imminent impacts of industrial use are not included in the document.
Also, the mitigation of impacts of chemical contamination to a neighboring property by air or water seems weak. Just indicating a
“plan” doesn’t fix the possibility of destroying an organic or biodynamic ag business, a residential garden or endangering human
and animal lives by careless application of toxic substances.

Elaine Brett
Paonia, CO

“One cannot be pessimistic about the West. This is the native home of hope. When it fully learns that cooperation, not rugged
individualism, is the quality that most characterizes and preserves it, then it will have achieved itself and outlived its origins. Then it
has a chance to create a society to match its scenery.” ― Wallace Stegner, The Sound of Mountain Water

From:

brad@empoweredenergysystems.com

Sent time:

07/21/2020 11:46:12 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

comments on draft land use code

Attachments:

Comments on draft DC land use code_7.21.20.pdf

Please accept my attached comments on the draft Delta County land use code.
Brad

Brad Burritt
Empowered Energy Systems, LLC
PO Box 295
Hotchkiss, CO 81419
970.589.3822 (cell)
970.234.5412 (office)
NABCEP Certified PV Installer #091308-5
NABCEP Certified PV Tech. Sales #PVTS01911-3

empoweredenergysystems.com
Facebook

Comments on draft DC land use code_7.21.20.pdf

Bradley S Burritt
12125 Burritt Rd
Hotchkiss, CO 81419
brad@empoweredenergysystems.com
970-589-3822
Delta County Land Use
501 Palmer St, Suite 119
Delta, CO 81416
DeltaCountyLandUse@deltacounty.com
July 21st, 2020
Re: Draft Delta County Land Use Plan
To Whom it May Concern:
I am concerned about the quick pace and probably inadequate notice for this important planning work.
I ask that serious work and re-writing be done regarding intensive ag operations and industrial
operations. And, I have questions re. solar photovoltaic systems on homes and businesses.
I attended numerous county-sponsored land use meetings over the last couple of years, and consider
myself at least moderately informed and interested in the land use planning work in Delta County.
However, I was fairly blind-sided by the short notice I have had to provide comments on the draft plan. I
do not subscribe to the Independent, but I pay attention to KVNF Radio announcements, and to notices
in the Shopper, etc. I had not seen notice of the recent work that apparently started up again only early
this month. I attended today’s Zoom meeting. This evening, in reviewing the Draft Zoning Code online, I
notice that the maximum number of views of any of the documents for maps is only in the 70’s. To me,
this shows that either not many folks are interested or that the word was not gotten out very well. It’s
probably a combination of these two factors, but if I’m representative, many otherwise interested
individuals are just in the dark.
I have reviewed the draft land use plan, though quickly due to the short notice I received. In general, I
think it’s an effective, well-thought-out document that can aid our county to move constructively into
the future. I like the planning matrix of land areas and uses. I generally like the detail and organization
of the document.
But, I have a fundamental issue with is the way that intensive agricultural operations and practices,
especially those operations as in Table 2.c are given a pass in this important document. My first
concern regards how the protections of existing ag operations afforded by Colorado’s Right to Farm Act
are extended for ag operations that are new and not existing before adjacent, competing land uses,
whether residential, commercial, or ag-related such as veterinary clinics. I believe it’s unfair and
unreasonable that intensive agricultural operations are promoted over other uses and even lessimpacting ag operations that pre-exist new intensive ag operations. Therefore, I ask that item 7.A.2.b.
on page 79 be stricken from the document.

Comments on draft DC land use code_7.21.20.pdf

My second issue with intensive ag operations treatment in the draft code regards the very inadequate
setbacks required for these operations. Especially large CAFO’s should be required to be much further
from all the listed adjacent at-risk features (residences, water wells, ditches, etc.). 1000 feet is not far
from a house for severe impacts. Our house is 1115 feet from a neighboring farm’s diesel-engine
powered irrigation pump. There is usually a cool evening breeze that would otherwise very effectively
cool our house with the windows opened to receive the cool air. But when that pump is running, the
same breeze brings much of the diesel exhaust from the pump’s engine directly to our house, and we
usually have to close the windows to keep from choking on the diesel exhaust. I hate to think what it
would be like to be 1000 feet downwind of some CAFO’s, even if the CAFO owner tries to mitigate some
effects of the operation (which if I read this right, they would have absolutely no obligation to do, no
matter when the affected residence was built before or after the CAFO). I believe this is wrong, and I
request that all setbacks are at least doubled. (Steve Harper, who was on the Zoom meeting today, and
who I understand also sat on the CAFO working group, said in the Zoom meeting that the setbacks in the
draft code are the very minimum any of the CAFO working group members brought forward, and were
not at all representative of any “average” of CAFO working group members’ comments.)
I ask that Rural Medium Industry operations be classified as “conditional”. What would otherwise
prevent (or mitigate the affects of) a huge slaughterhouse or meat packing plant built near vulnerable
neighbors? There needs to be an effective way to evaluate the scale and impacts of such operations.
I ask that Rural Heavy Industry operations also be classified as “conditional” for the same reasons.
I do not understand the intent of item D.2.a. on page 32. Does this mean every satellite dish or solar
electric system on every house has to be approved by county staff?
What about ground-mounted solar photovoltaic systems? Will they be treated similarly to wind-electric
and photovoltaic systems, which are mentioned in D.2.a.
Thank you for considering my concerns and questions regarding the draft code.
Sincerely,

Brad Burritt

From:

Danielle Carre <danyell81419@gmail.com>

Sent time:

07/21/2020 10:21:43 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on the Delta County Land Use Code

Attachments:

Comments on Draft of Delta County Land Use Code 7-21-20.docx

Please find attached my comments on the draft Delta County Land Use Code.
Thank you,
Danielle Carre

Comments on Draft of Delta County Land Use Code 7-21-20.docx

Comments from Danielle Carre’ concerning Delta County’s Land Use Code

Please find attached my comments about the Delta County Land Use Code. I was not able to review the
Code as thoroughly as I needed to since I just learned that the draft was available. I also listened in on
the Zoom webinar on July 21st . I did not hear any announcements about the available draft or the
meeting until Monday evening. I would like to suggest that the county put more effort in getting the
word out about the code. PSA’s on the local radio stations would be helpful as well as a card sent out to
the households of the county. This code will have an impact on the county’s citizens for a long time and
all should be aware of what is proposed.
I found that the organization of the document is well done, and I appreciated the Tables with the Land
Use by Zoning District. The maps are also helpful. The following are my major concerns with what is
proposed in this draft.
Concerning the Right to Farm and CAFOs:
During the Zoom meeting, it seems that Mr. Suppes was advocating the minimal CAFO setbacks in the
draft Land Use regs, by stating that during the working groups held around the county, there was
overwhelming support for agriculture. I attended a number of these sessions and I myself stated that I
support agriculture, and I do. I also put caveats with all my comments about my grave concerns about
the interpretation of the Right to Farm Statute, as well as my opposition of CAFOs and designating them
as agriculture, as they are large industries. Obviously, there was a large amount of concern about this in
the community because the county created working groups to work on regs for CAFOs as well as oil and
gas. Unfortunately, this draft gives CAFOs too much latitude, and I object to the inadequate setbacks as
proposed.
The environmental problems with CAFOs have direct impact on human health and welfare for
communities that contain large industrial farms. Human health can suffer because of contaminated air
and degraded water quality, or from disease spread from farms. The BoCC obviously foresaw the
potential harm to children from the odors, particulate matter and toxic gases (Over 168 gases are
emitted from CAFO waste, including hazardous chemicals such as ammonia, hydrogen sulfide, and
methane, and there are issues with flies and other vermin), when they put the setback at 5,280 ft. from
public schools. Why are other residents of Delta County not afforded the same protection? Setbacks for
residences need to be vastly increased for both CAFOs and IAFOs to match that of the public schools.
Setbacks of IAFOs and CAFOs from all the water sources listed in the Draft Land Use Code are incredibly
inadequate. CAFOs are leading contributors of pollutants to surface waters. Surface discharges can be
caused by heavy storms, such as the cloud bursts we can have here, that cause storage ponds to overfill,
running off into nearby bodies of water. Pollutants can also travel over land or through surface drainage
systems to streams, be discharged through manmade ditches or flushing systems found in CAFOs, or
come into contact with surface water that passes directly through the farming area. This runoff can
contain high concentrations of nitrates, phosphorous as well as chemicals used in the CAFO. Irrigation
ditches in the area support many of the small organic farms of the area, if the waters of these ditches
were to be polluted from CAFO runoff the organic certifications could be in jeopardy. I would think that
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the desire to protect agriculture in this county would be coupled with the understanding that we must
protect our water resources from contamination.
Finally, the determination of proposed use lists CAFOs as “limited” with public notice. I believe that
these industries are so impactful on the community that they should be considered “conditional”
allowing public review.
Right to Farm: During Zoom webinar today the discussion about the Right to Farm and the expanded
interpretation as listed on page 79 in the Land Use Code. a) is expanded to uses in the agriculture land
use category regardless of when they are established. By this interpretation an owner has no recourse
if an agricultural operation moves in next door and causes a issue for the existing neighbors or
businesses. I consider this a regulatory taking of all property owners of this county. I expect that land
values will drop if this goes through.
Rural Medium and Rural Heavy Industry: The listed industries: explosives, rock crushing, tanneries,
sawmills and slaughterhouses have the potential of having serious impacts (noise, dust, heavy vehicle
traffic etc..) for surrounding neighbors and should be with public review and conditional in the A35 and
A20 zones.

From:

'Paul Sweitzer' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

07/21/2020 09:42:50 PM

To:

DeltaCountyLandUse@deltacounty.com; mlane@deltacounty.com; dsuppes@deltacounty.com; mroeber@deltacounty.com; Elyse Casselberry
<ecasselberry@deltacounty.com>

Subject:

comments on land-use regulations

Attachments: comments by Paul Sweitzer.docx

comments by Paul Sweitzer.pdf

Please see the attached letter, in either Word format or as a PDF document.

comments by Paul Sweitzer.docx

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com

July 21, 2020

Delta County Commissioners:
Please amend the proposed zoning map to conform with the rules set out in the draft land use
code, updated July 6, page 26, table 2.a, zoning districts:
“UGA, Urban Growth Area, . . . Areas around municipalities that are intended for new or
continuing agricultural uses, or rural commercial/industrial development should not be zoned
UGA”

comments by Paul Sweitzer.docx

The zoning map erroneously shows our agricultural farm and many neighboring agricultural
farms with the purple UGA zone.
Our farm will remain in agricultural use for at least 20 years. We are about to install a new
irrigation system designed (and priced) to last that long. Our farm in purple consists of three
parcels. Paint us orange A-5.

Most properties around us are in ag, so should they should not be purple, according to the
code.
I strongly expect those whose names are shown will confirm that they intend to keep their
properties in ag for a long time.
I hope the county commissioners do not create a zone that imposes urban/city regulations and
limitations and prohibitions on farmers--that would restrict and frustrate agricultural uses in the
large swath of ag in our vicinity.
Or, is there a goal in the county master plan to squeeze out farmers who have large parcels of
cultivated farmland located where incorporated municipalities find it convenient to draw a line
on a map where the municipality would like to have houses and urban development displace
cultivated farmland?
Respectfully,

Paul Sweitzer

comments by Paul Sweitzer.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com

July 21, 2020

Delta County Commissioners:
Please amend the proposed zoning map to conform with the rules set out in the draft land use
code, updated July 6, page 26, table 2.a, zoning districts:
“UGA, Urban Growth Area, . . . Areas around municipalities that are intended for new or
continuing agricultural uses, or rural commercial/industrial development should not be zoned
UGA”

comments by Paul Sweitzer.pdf

The zoning map erroneously shows our agricultural farm and many neighboring agricultural
farms with the purple UGA zone.
Our farm will remain in agricultural use for at least 20 years. We are about to install a new
irrigation system designed (and priced) to last that long. Our farm in purple consists of three
parcels. Paint us orange A-5.

Most properties around us are in ag, so should they should not be purple, according to the
code.
I strongly expect those whose names are shown will confirm that they intend to keep their
properties in ag for a long time.
I hope the county commissioners do not create a zone that imposes urban/city regulations and
limitations and prohibitions on farmers--that would restrict and frustrate agricultural uses in the
large swath of ag in our vicinity.
Or, is there a goal in the county master plan to squeeze out farmers who have large parcels of
cultivated farmland located where incorporated municipalities find it convenient to draw a line
on a map where the municipality would like to have houses and urban development displace
cultivated farmland?
Respectfully,

Paul Sweitzer

From:

Beth Keenan <eak5646@skybeam.com>

Sent time:

07/21/2020 10:00:35 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

land use

Carcass disposal 200 feet from the river, are you nuts?
Beth Keenan
Property owner

Sent from Mail for Windows 10

From:

Paul Sweitzer <paulsweitzer@yahoo.com>

Sent time:

07/21/2020 09:42:50 PM

To:

DeltaCountyLandUse@deltacounty.com; mlane@deltacounty.com; dsuppes@deltacounty.com; mroeber@deltacounty.com; Elyse Casselberry
<ecasselberry@deltacounty.com>

Subject:

comments on land-use regulations

Attachments: comments by Paul Sweitzer.docx

comments by Paul Sweitzer.pdf

Please see the attached letter, in either Word format or as a PDF document.

comments by Paul Sweitzer.docx

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com

July 21, 2020

Delta County Commissioners:
Please amend the proposed zoning map to conform with the rules set out in the draft land use
code, updated July 6, page 26, table 2.a, zoning districts:
“UGA, Urban Growth Area, . . . Areas around municipalities that are intended for new or
continuing agricultural uses, or rural commercial/industrial development should not be zoned
UGA”

comments by Paul Sweitzer.docx

The zoning map erroneously shows our agricultural farm and many neighboring agricultural
farms with the purple UGA zone.
Our farm will remain in agricultural use for at least 20 years. We are about to install a new
irrigation system designed (and priced) to last that long. Our farm in purple consists of three
parcels. Paint us orange A-5.

Most properties around us are in ag, so should they should not be purple, according to the
code.
I strongly expect those whose names are shown will confirm that they intend to keep their
properties in ag for a long time.
I hope the county commissioners do not create a zone that imposes urban/city regulations and
limitations and prohibitions on farmers--that would restrict and frustrate agricultural uses in the
large swath of ag in our vicinity.
Or, is there a goal in the county master plan to squeeze out farmers who have large parcels of
cultivated farmland located where incorporated municipalities find it convenient to draw a line
on a map where the municipality would like to have houses and urban development displace
cultivated farmland?
Respectfully,

Paul Sweitzer

comments by Paul Sweitzer.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com

July 21, 2020

Delta County Commissioners:
Please amend the proposed zoning map to conform with the rules set out in the draft land use
code, updated July 6, page 26, table 2.a, zoning districts:
“UGA, Urban Growth Area, . . . Areas around municipalities that are intended for new or
continuing agricultural uses, or rural commercial/industrial development should not be zoned
UGA”

comments by Paul Sweitzer.pdf

The zoning map erroneously shows our agricultural farm and many neighboring agricultural
farms with the purple UGA zone.
Our farm will remain in agricultural use for at least 20 years. We are about to install a new
irrigation system designed (and priced) to last that long. Our farm in purple consists of three
parcels. Paint us orange A-5.

Most properties around us are in ag, so should they should not be purple, according to the
code.
I strongly expect those whose names are shown will confirm that they intend to keep their
properties in ag for a long time.
I hope the county commissioners do not create a zone that imposes urban/city regulations and
limitations and prohibitions on farmers--that would restrict and frustrate agricultural uses in the
large swath of ag in our vicinity.
Or, is there a goal in the county master plan to squeeze out farmers who have large parcels of
cultivated farmland located where incorporated municipalities find it convenient to draw a line
on a map where the municipality would like to have houses and urban development displace
cultivated farmland?
Respectfully,

Paul Sweitzer

From:

Richard Rudin <richrudin@gmail.com>

Sent time:

07/21/2020 01:05:34 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comment on zoning

Attachments:

zoning rules talk.odt

From:

Aaron Watson <aaronedwatson@gmail.com>

Sent time:

07/22/2020 01:15:14 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Master Plan Comment

Dear Delta County Commissioners and Master Plan drafting board,
I am writing on behalf of Dark Skies Paonia, a group dedicated to preserving and protecting the local area night skies from
skyglow due to unchecked outdoor light at night, regarding comment on the proposed Delta County Master Plan.
We appreciate the reference in Section 7- Environmental Quality: H - Exterior Lights requiring that "Outdoor lights shall be hooded
or shielded (cut-off) so as to not cast light or glare onto adjacent property, or upwards in a manner that contributes to sky glow
that dilutes the night sky."
We ask that the County apply these same regulations on external lighting for agriculture. This applies especially to industries like
agricultural hemp that use excessive outdoor light at night. These lights can and should be shielded or covered because they emit
unrestrained and unneeded amounts of light into the surrounding environment, which has been proven to be harmful to people's
health. Shields, hoods, and other covering methods are available at reasonable cost, which can be offset through rebates like the
ones offered from DMEA. Please add regulations to limit outdoor lighting to 25000 lumens per net acre and to require that all
outdoor lights be shielded, hooded or covered for all zones including agricultural operations. We think it is everyone's responsibility,
including the farmers and producers, or any other industry that uses outdoor light at night, to control their light and not pollute the
natural night setting which is healthy for all and belongs to everyone.
If you have any questions, or would like to talk more about this matter, please don't hesitate to get in touch. Thank you for all your
hard work,
Aaron

Aaron Watson
Dark Skies Paonia
www.darkskiespaonia.com
38620 Pitkin Rd Paonia, CO
970 -534 - 5550
aaronedwatson@gmail.com

From:

Ben Katz <ben@theconservationcenter.org>

Sent time:

07/22/2020 04:25:37 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

Scott Braden <director@theconservationcenter.org>

Subject:

Comments on Delta County Draft Land Use Regulation

Attachments:

WSCC_Delta County Land Use Comments 7.22.2020.pdf

Good afternoon,
Please accept the attached comments concerning the current Delta County Land Use Plan. Please let me know if you have any
questions or concerns.
Thanks,
Ben Katz
Public Lands Program Director
Western Slope Conservation Center
ben@theconservationcenter.org
Office: 970-527-5307 ext 210
Cell: 203-521-5134
he/him/his

Virus-free. www.avast.com

WSCC_Delta County Land Use Comments 7.22.2020.pdf

July 21, 2020
Delta County
Elyse Ackerman-Casselberry,
Community & Economic Development Director
501 Palmer St Suite 119
Delta, CO 81416
Re: Comments on Delta County Draft Land Use Regulation
Submitted electronically to: D
 eltaCountyLandUse@deltacounty.com
Dear Elyse,
Thank you for the opportunity to comment on the Draft Land Use Code for Delta
County. Please accept these comments on behalf of the 600+ members of the Western
Slope Conservation Center (WSCC). WSCC has a 43-year history of seeking
community-based solutions that protect our natural resources in the North Fork and
Lower Gunnison Watersheds.
As the population of Colorado continues to grow quickly and more lands are developed
to accommodate that growth, wildlife habitats and corridors continue to become
pinched to the point where we are seeing the decline of many species, such as elk,
mule deer, and the Gunnison sage grouse, among many others, due to lack of habitat
or habitat fragmentation. Much of the Delta County lands include critical winter range
for many big game species including mule deer and elk, among a variety of other
critically important species. Additionally, an important economic driver to Delta
County is outfitting, hunting and angling, which contributes to the combined
economic benefits of approximately $80.9 million and supports an estimated 912 jobs,
according to the 2019 State Comprehensive Outdoor Recreation Plan (SCORP)1
produced by Colorado Parks and Wildlife (CPW). When considering a revision to land
use plans in the county, these resources must also be considered.
Included below are several recommendations on additions and changes for the Land
Use Code. In accordance with this Land Use Code, we ask that Delta County align these
codes with existing state plans, including but not limited to the State Wildlife Action
Plan2 created by CPW.

1
2

https://cpw.state.co.us/aboutus/Pages/SCORP.aspx

https://cpw.state.co.us/aboutus/Pages/StateWildlifeActionPlan.aspx

WSCC_Delta County Land Use Comments 7.22.2020.pdf

Wildlife
Any impact that must be “minimized” should also require mitigation
Impacts on critical habitat areas, big game winter ranges, and big game migration
corridors should be avoided if at all possible during development, based on
consultation with and mapping provided by CPW. If impacts cannot be avoided, those
impacts should be minimized, and to the maximum extent practicable mitigated. As
currently drafted, impacts that are “minimized” would not require any mitigation.
Additionally, there should be clear benchmarks for how much impact to wildlife
habitats or corridors is allowable before actions need to be taken to mitigate those
impacts. The county should determine who is charged with assessing the impacts and
making minimization and mitigation requirements (the county or CPW).
Fencing
There are understandably needs for wildlife restrictive fencing for different land uses.
Most agriculture developments will use elk fencing to protect crops from wildlife
encroachment. However, this fencing can also cause a bottleneck effect in critical
migration corridors, specifically over major transportation routes like Highway 133.
Fencing of this nature that drastically limits wildlife movement should be considered
within the wildlife report impacts and should be minimized and mitigated.
Maps
Mapping wildlife habitat, corridors, and critical winter ranges take time and maps are
often changing with new technology and studies. We encourage ongoing consultation
with CPW when determining if there is evidence of wildlife or habitats on a subject’s
property and discussing the most recent maps and data to be used for the Wildlife
Report when required.
Missing Standards Required in the Wildlife Report
WSCC is in support of the Wildlife Report requirement but believes that additional
standards should be added in order to adequately protect wildlife habitats and
migration corridors. Monitoring requirements should be required on a site-specific
level so that if wildlife habitats are being further degraded then initially reported the
adequate steps can be taken to minimize and mitigate those impacts. Additionally,
cumulative impacts to wildlife should also be taken into account as development
expands throughout the county and should be addressed in the Wildlife Report.
Oil and Gas Extraction
Although oil and gas extraction is not included in this planning process, we would like
to reiterate our concerns as stated in WSCC’s September 3rd, 2019 letter addressing
Delta County’s repeal of their oil and gas regulations. Thorough yet reasonable oil and
gas regulations are invaluable to mitigating impacts, providing operators and
residents alike transparency and certainty, and protecting public health and safety.
When Delta County approaches this topic, the discussion should begin the process of

WSCC_Delta County Land Use Comments 7.22.2020.pdf

addressing oil and gas regulations by accepting the list of 33 areas unanimously
agreed to in the oil and gas working group, including water quality, air quality,
transportation, hazardous materials and emergency response, and addressing
regulatory gaps. County-level oil and gas regulation helps to tailor a more locally
responsive overlay to the floor established in state or federal regulations. Western
Slope counties are frequently citing the need for locally-tailored oil and gas
regulations.
We look forward to continuing to work with Delta County and participate on behalf of
our members in the process of finalizing the Land Use Code.
Respectfully,

Scott Braden
Interim Executive Director
Western Slope Conservation Center
director@theconservationcenter.org
970-527-5307

From:

Allison Elliot <brilliot@gmail.com>

Sent time:

07/22/2020 09:50:31 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

TO: Delta County
Re: Proposed Land Use Regulations
Thank you for the opportunity to make public comment. In these unprecedented times it is extremely important to be transparent in
all matters concerning a public process. To that end I am happy to know that all public comment will be posted.
In the past some complained that Specific Development Regulations made it too hard for on development, particularly larger
industry. New proposed regulations appear to make things very easy for development to occur, so easy that it has great potential
to harm many businesses that are already here. They limit creativity, which can result in Delta County becoming just another
“anywhere USA.”
I am not against zoning, per se. I am concerned that these proposed regulations do not go far enough. The broad categories may
be an effort to keep things simple, but in fact enable incompatible activities to be lumped together.
I am sorry that the previously created “neighborhood" maps showing the median and average lot sizes for a given area were not
used. They represent Delta County accurately as it is, grouping like with like. The new proposed acreage minimums of 5, 20 and
35 area limited and more suited for corporate development not the mom and pop land use that is Delta County. The limited
categories will hamstring many farmers and ranchers in their ability to manage their property in the future. Both road access and
access to water currently limit development in many areas. By putting these more arbitrary limits on acreage, it stifles creative
projects for clustered housing or businesses and simple lot splits for family members.
Probably the most concerning to me is that there is little in these regulations the account for cumulative impact of activities. If I
understand it correctly, Confined Animal Operations could be administratively approved as long as they meet all the basic
requirements for roads, water, setbacks and the permits for the operation. Does this mean that, theoretically they could be
approved until they covered all areas in which the zoning allows? That is not a fine toothed enough zoning plan for this county!
In reading the list of activities that require approval through a Conditional Use process, they are all over the map. Some are
obvious, such as Outdoor Shooting Range while others are baffling, such as, Modular Homes Park.
I am aware that without citations and more specific examples of what I see as concerning in this document, my comments are not
as useful as they could be in the process. For that I apologize. I will be reading all the public comments and expect to see some of
them incorporated into the final document. That would be to only way for the county to show that they have taken the public’s
input into account.
This is a historic moment in Delta County’s history and we must not rush though it. I feel that is the potential to go from being know
as “one of the poorest counties in Colorado,” to currently being know as one of the most innovative, economically diverse and
creative counties (due to DMEA’s efforts, growing agro-tourism and recreation). To being know in the not so distant future, as a
county that got overrun by outside interests because they adopted zoning that did not maintain the character of the county.
Thank you for taking comments in this process.
Sincerely,
Allison Elliot
Paonia
(it is disheartening to think that my address may discount my comments, but I know that it happens in this county)

From:

Mary Jursinovic <cbpots@yahoo.com>

Sent time:

07/22/2020 12:30:40 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

Elyse Casselberry <ecasselberry@deltacounty.com>

Subject:

Draft Land Use Plan

We own 41 acres located on Bone Mesa between Hotchkiss and Paonia in Delta County. We have comments
regarding the Draft Land Use Plan and how its current form would adversely affect us.
We would not be able provide any feedback, or ultimately file suit against any neighbor who alters their current
agricultural operation to an industrial scale. Currently we are surrounded by small livestock, hay, and vegetable
operations. Nothing in the current draft form protects us from a change to much larger scale production operations.
This is especially worrisome to us since the immediate acreage to our East is currently vacant.
The CAFO set backs are ridiculously small and short sighted. We rely on irrigation water for both our hay operation
and our own domestic vegetable garden. A CAFO operating 100' from our irrigation ditch would most likely
contaminate the water to an unsafe level. A 100' setback to property line would encroach dramatically on our right
to a peaceful, rural lifestyle. A 150' setback to our domestic well would very easily contaminate our domestic
water.
There does not seem to be any oversight of uses that are "allowed by right". How will the County follow up on
specifications for uses?
Overall, we do not feel the Draft Land Use Plan in any way protects our property or rights as landowners.
Mary Jursinovic
Anthony Zimmerman
11491 3800 Rd
Paonia, Co 81428

From:

'Ryan Wilson' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

07/22/2020 01:24:23 PM

To:

DeltaCountyLandUse@deltacounty.com; Elyse Casselberry <ecasselberry@deltacounty.com>

Subject:

Comments on Land Use Zoning Classification

Attachments:

Bowie Zoning Classification Comments.pdf

Greetings,
Attached is a comment letter on behalf of Bowie Resources, LLC in regards to the Draft Zoning Map classifications. Thank you
for the opportunity to provide these comments. Please let me know if you have any questions or would like additional
information from our comments.
Thank you,

Ryan Wilson
Landman

Wolverine Fuels, LLC
1401 N. 1s t, Suite A
Grand Junction, CO 81501
O: (970) 852‐0110
C: (970) 497‐6220
rwilson@wolverinefuels.com

This message contains information that may be privileged or confidential. It is intended only for the person to whom it is addressed. If you are not the intended recipient,
you are not authorized to read, print, retain, copy, disseminate, distribute, or use this message or any part thereof. If you receive this message in error, please notify the
sender immediately and delete all copies of this message.

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

VIA EMAIL TO: DeltaCountyLandUse@deltacounty.com; ecasselberry@deltacounty.com

July 22, 2020

Delta County Planning and Community Development
501 Palmer Street, Suite 115
Delta, CO 81418

Re: Comments on Draft Land Use Zoning Maps
To whom it may concern;
On behalf of Bowie Resources, LLC (“Bowie”) I would like to thank the Delta County Planning
Department for the opportunity to comment on the Draft Zoning Maps (“Zoning Map”) proposed
during the update to the Delta County Land Use Regulations. After reviewing the proposed
Zoning Map, Bowie would like to provide confirmation and request changes to the parcels
owned by Bowie.
Bowie would like to confirm the Zoning Map is accurate in classifying the following parcels as
RI/C:
318715100021
318715400016
318715400017
318715100003
318715100002
318715100020
318715100001
318715100004
318714200021
318729400067
318729300069
318732200040
Parcels 318714200018 and 318714200017 are currently classified as A-35 on the Zoning Map.
Bowie respectfully requests that these parcels be reclassified as RI/C. These parcels are used in
conjunction with the operation of the Bowie #2 mine; and will be continued with an industrial
use for the projected future.
Parcel 318710100001 is currently classified as A-35 on the Zoning Map. While a large portion of
this parcel is used for agricultural purposes, the main Bowie #2 mine site is located on a portion

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

of this parcel. Bowie respectfully requests that a mixed-use zoning be established for this parcel.
The portion of this parcel being requested for reclassification to RI/C is as follows:
T. 13 S., R. 91 W., 6th P.M.
Section 10: S2S2, N2SW4
Section 11: SW4SW4
Section 15: NW4, N2NE4, SW4NE4
This legal description is based on the nearest 40-acre aliquot part and is limited to the extent
owned by Bowie and within the boundaries of the identified parcel. The remainder of parcel
318710100001 would remain as A-35 for a mixed-use of A-35 and RI/C.
Bowie appreciates the opportunity to provide these comments. If you should have any questions
or need additional information for these proposed changes, please contact me at the information
stated above.
Sincerely,

Ryan Wilson
Landman
Bowie Resources, LLC
a subsidiary of Wolverine Fuels, LLC

From:

'Mary Jursinovic' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

07/22/2020 12:30:40 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

Elyse Casselberry <ecasselberry@deltacounty.com>

Subject:

Draft Land Use Plan

We own 41 acres located on Bone Mesa between Hotchkiss and Paonia in Delta County. We have comments
regarding the Draft Land Use Plan and how its current form would adversely affect us.
We would not be able provide any feedback, or ultimately file suit against any neighbor who alters their current
agricultural operation to an industrial scale. Currently we are surrounded by small livestock, hay, and vegetable
operations. Nothing in the current draft form protects us from a change to much larger scale production operations.
This is especially worrisome to us since the immediate acreage to our East is currently vacant.
The CAFO set backs are ridiculously small and short sighted. We rely on irrigation water for both our hay operation
and our own domestic vegetable garden. A CAFO operating 100' from our irrigation ditch would most likely
contaminate the water to an unsafe level. A 100' setback to property line would encroach dramatically on our right
to a peaceful, rural lifestyle. A 150' setback to our domestic well would very easily contaminate our domestic
water.
There does not seem to be any oversight of uses that are "allowed by right". How will the County follow up on
specifications for uses?
Overall, we do not feel the Draft Land Use Plan in any way protects our property or rights as landowners.
Mary Jursinovic
Anthony Zimmerman
11491 3800 Rd
Paonia, Co 81428

From:

elena m goldstein <ellie@paonia.com>

Sent time:

07/22/2020 09:07:08 PM

To:

Deltacountylanduse@deltacounty.com

Subject:

CAFO's

I wish to register my deep concern for your consideration of CAFO setbacks.
I am appalled the county would even consider increasing the number of CAFO’s operating here.
Delta County has achieved a reputation as an organic farming and ranching center. CAFO’s run
completely counter to the pastoral, healthy image.
The negative effects of truck traffic from CAFO’s, alone, provide an argument against their
presence in Delta County. From personal experience, CAFO trucks on Fruitland Mesa hog” local
roads and highway 92. They endanger small vehicles.
The scientifically verified aridification of the west is an argument all by itself for the
recklessness of welcoming CAFO’s. Water limitations alone, should render the welcoming of CAFO’s
an impractical one.
CAFO ’s in Delta County is a bad idea, period.
healthy food.
Designating such small set backs for CAFO’s

CAFO's run counter to all we know about raising

only adds insult to injury.

Please, consider the image of Delta County and its economic health.
visitors here without those ugly animal factories on the landscape.
Elena Goldstein
38324 Saddle Mountain Lane
Crawford, CO 81415
-

You will attract far more

From:

Hannah Todd <hannahjtodd@gmail.com>

Sent time:

07/22/2020 11:57:54 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Delta County Land Use Code

Hello,
Thank you for the opportunity to submit comments on the Delta County Land Use Code. Overall, I am pleased with the current
plan. I do have a few comments to add.
1. Paintball course should not be allowed in A35, A20 and A5. I believe that this is an urban activity and should be kept in urban
areas only. A paintball course in A35 and A20 zones would bring unnecessary traffic and noise that would be out of place in these
areas. It is not an agricultural or supporting use and should not be allowed in an agricultural zone.
2. The Land Use Category/Land Use "Other Active Outdoor Recreation" is way too broad of terminology to be left in the
"Allowed as of right" category. It needs to be in the very least labeled as "Conditional Use" in zones A35 and A20.
3. Sexually oriented businesses should not be allowed anywhere in the county.
4. On H. Exterior Lighting... I do not agree that lights need to be shielded or hooded. This may defeat the purpose of the light.
5. Thank you for not allowing marajuana uses in any zone.
Thank you,
Hannah Todd

From:

dave whittlesey <highwireranch@hotmail.com>

Sent time:

07/22/2020 02:25:33 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

These are my concerns about the plan:
I think the efforts to redefine confined animal feeding operations are a mistake. By creating the
new categories of minor animal feeding operation and intense animal feeding operation, you are
giving the anti-animal agriculture proponents a new starting point to go after animal agriculture.
The USDA and CO department of public health and environment standards for CAFOs were developed
with input from all sides over fifty years and are the standards that have held up repeatedly to
attacks from anti-animal agriculture proponents. I think you should adopt those standards. The
current state bill signed by the governor mandating cage free egg production facilities is an
example of what I am talking about. The proponents of that bill have said publicly that their
goal is to incrementally go after all animal agriculture. The governor recently appointed an anti
animal agriculture person to the state veterinary standards board. We in Delta county have to hold
strong against these efforts.
I am concerned about the set backs for schools and municipalities. 2640 feet for minor CAFOs and
5280 feet for large CAFOs is too much for the schools, I would propose 1000 feet maximum.

Also, I have concerns about the expanding of municipalities and building new schools in the
county. I believe the proposed plan will take away from current and future property owners right
to do what they wish with their land. If schools and municipalities expand then adjoining land
owners should have some say on setbacks and etc.
These opinions represent my own along with those of Delta County Farm and Livestock Bureau

Dave Whittlesey
Vice President
Delta County Farm and Livestock Bureau
970-250-4844

From:

Steve Harper <hotchlaw@gmail.com>

Sent time:

07/22/2020 01:11:31 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on proposed Land Use Code

Attachments:

Land Use Code Written Comments From Steve Harper 7-22-20.pdf

I attach my comments to this email.
Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K. Harper,
LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the exclusive
property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual or entity that is
the intended recipient. If you are not the designated recipient, or the person responsible for delivering the communication to its
intended recipient, please be aware that any dissemination, distribution or copying of this communication is strictly prohibited. If
you have received this electronic transmission in error, please notify by telephone (970-872-3173), collect or by electronic mail
and promptly destroy the original transmission. Thank you for your assistance.

Land Use Code Written Comments From Steve Harper 7-22-20.pdf

To: Delta County
From: Steve Harper, Hotchkiss
July 22, 2020
Written Comments on Draft Proposed Land Use Code
GENERAL OBSERVATIONS:
There is a great deal of hard work evidenced in the draft Code and much to like. I commend the
effort. As one example, I find the rural residential use density standard found in section
5.B.2.a.2 on page 39 to be a good way to preserve the rural character of the County. My guess,
however, is that when this density standard is more widely understood, it may be the subject of
criticism.
I am disappointed, however, that when compared with the existing Regulation for Specific
Developments, the proposed land use code eliminates opportunities for neighboring landowners
to be involved in the planning process and to protect their rights as private property owners. The
new Code will permit most uses with only administrative review (meaning no public hearing)
based upon generalized regulatory standards leaving a great deal of discretion to the County
Planning Department. The touchstone land use planning concept of whether a new use will be
compatible with existing uses appears to have been abandoned, leaving little to protect existing
private property rights. Uses that are normally seen as incompatible will be allowed with little
regulation and existing land uses will be impacted without recourse.
I am really disappointed at the provisions concerning Animal Feeding Operations (AFO’s) or the
euphemistic phrase “Intensive Agricultural Uses,” a phrase that seems designed to foster the
misconception that such uses are simply another form of desirable agriculture. It should hardly
be disputed that these uses are really industrial in nature and their impacts deserve to be treated
as such. In my opinion, the relatively minimal regulation of these uses will encourage their
appearance in places where they are incompatible with existing land uses, threaten the public
health, increase neighbor conflicts, reduce property values, all to the detriment of the County and
its residents.
In particular, I find the proposed setbacks for Intensive Agricultural Uses to be an insult to
neighboring private property owners. These industrial type uses (with large, warehouse type
structures, serviced by semi-tractor trailer trucks, that have the known potential to produce noise,
odors, air and water pollution) are proposed to be allowed in all County Ag/residential zones
with minimal regulations interpreted and administered by the County Planning Staff. A
warehouse structure or feed lot confining 300 cattle, 750 pigs or 15,000 chickens (like the one on
Powell Mesa) will be allowed to locate as close as 150 feet from a neighbor’s house. Feet, not
yards. That’s the goal line to the 50 yard line. Most confined structures have huge fans designed
to clear the air, dust and odors from inside the warehouse and blow it out into the atmosphere. If
the neighbor’s house is 150 feet immediately downwind from the warehouse, the fans will blow
dust, odors, bacteria, molds and pathogenic fecal matter into their house. Life for the
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neighboring family as they formerly knew it, will be totally transformed and the family’s health
may very well be endangered. Their property values will plummet. The AFO owner will prevent
any nuisance lawsuits by invoking the “Right to Farm.” Not only that, but the proposed close
setbacks will discourage light industrial uses like Agri-tourism, from locating anywhere in Delta
County because of the real possibility of an AFO locating within 150 feet of their investment.
It’s irresponsible for the County to go down this road.
The draft Code’s unreasonably close setbacks from neighboring houses are not based upon
examples from other Colorado counties or other states; they are totally arbitrary and appear to be
designed to allow as many Animal Feeding Operations in the County as possible. As a member
of the CAFO Working Group, I offered substantial research and evidence of how and why these
uses are regulated in other parts of the State and country. The proposed setbacks blatantly ignore
this research. In states where there are large numbers of AFO’s like Illinois and Missouri, their
land use regulations require that all animal feeding operations of 50 animal units or more be at
least a ¼ mile (1,320 feet) from a neighbor’s house and farther the larger the AFO. We could
learn from other State’s experience as I explained in my comments to the County Planning
Commission and Commissioners in December, 2018. I further explained the significance of
states like Illinois and Missouri to Planning Commissioner member Kim Shay back then. I
include a copy of that note to her at the end of this comment. I do not understand why the County
chooses to promote Animal Feeding Operations, especially when the County’s economy is
trending toward residential retirement housing, organic agriculture and Agri-tourism.
Interestingly, the draft Code requires that all animal feeding operations be no closer than ½ mile
(2,640 feet) from schools for good reason: children are far more susceptible to pollutants than
adults. Why keep the AFO ½ mile from children at school, but allow it to locate within 150 feet
of that child’s bedroom?
In the proposed Code, Sexually Oriented Businesses, Outdoor Shooting Ranges and Landfills are
required to be at least 1,000 feet from a dwelling unit, but a barn confining 15,000 chickens can
be as close as 150 feet. In order for the Code to be taken seriously, these absurd setbacks cannot
stand.
I offer specific suggested modifications at the end of this memo, but I’d like to discuss more
of my proposals immediately below:
Need for Animal Units/Acre Standard: The draft Code does not limit the number of animal
units per acre like Mesa County does. Mesa County allows no more than 4 animal units per acre.
In Mesa County, if an owner owns 35 acres, they can confine a total of 140 animal units.
According to Delta County’s draft code, an owner who has at least 35 acres can confine an
unlimited number of animal units.
Need for Protection of Organic Agriculture: Delta County has the highest number of
organically certified farms in Colorado, yet there are no protections in the draft Code of these
farms from AFO’s. Drift of manure and other pollutant components could lead to organic
certification cancellation. There should be a setback category from organic certified farms of a
sufficient distance so that the impacts of AFO’s do not threaten these certifications.
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Need for Protection of Agri-Tourism Businesses: Delta County has a growing number of
Agri-tourism businesses from farm stands like Delicious Orchards to the numerous wineries and
tasting rooms. There should be an AFO setback category to keep them away from these Agritourism businesses.
Need for Protection from Existing Subdivided Lots as well as structures: Although the draft
Code mentions that there are setbacks from “residential uses,” the phrase is not defined. It
should be defined and should include existing subdivided lots; otherwise, those lots can be
diminished in value or become worthless if an AFO is built next door.
Need for Manure Regulations: The draft Code does not have sufficient regulations for the
disposal of the massive tons of manure that AFO’s generate. For example, a 15,000 chicken
barn creates the same amount of solid waste per day as the entire Town of Hotchkiss. Most
states and counties that regulate AFO’s require such things as application of the manure at
agronomic rates to avoid runoff into water sources. Most states require that it be applied when
it’s not windy to prevent drift of manure onto neighbors’ houses, and most states require strict
measures while transporting the manure to prevent spills and pollution. Some states require the
manure to be composted to reduce odor and potential toxins. The draft Code should be amended
to specifically require all of these things.
Need for Greater Setbacks for Large CAFO’s: If an AFO has 1,000 or more animal units,
there is only one setback requirement from residential uses – 1,000 feet. While I believe the
1,000 feet should be at least a ¼ mile minimum, there should also be a requirement that the
larger the AFO, the greater distance it must be from a neighboring residential use. I suggest an
additional 220 feet for each 1,000 animal units.
Need for AFO Truck Hours Regulations: Although the draft Code requires a “truck routing
plan,” the draft Code does not limit the hours of operation of trucks servicing AFO’s. Trucks,
often semi-tractor trailers, should not be allowed to be used after 8:00 p.m. or before 6:00 a.m.

The above needs are incorporated into my specific recommendations on the following pages.
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SPECIFIC RECOMMENDATIONS:

(1) Suggested Changes to Table 2b (page 30):
Table 2b – Land Use by Zoning District:
MAFO
IAFO*
CAFO**
CAAP

A35
L*
C***
C***
C

A20
L*
C ***
-----

A5
---------

*Minimum acreage for an IAFO use should be 35 acres with a 4 Animal Unit/Ac. Maximum.
**Minimum acreage for a CAFO use should be 70 acres with a 4 Animal Unit/Ac. Maximum.
***Conditional use hearings where compatibility with existing neighboring uses is specifically
one of the criteria considered. Most counties in Colorado and other states require compatibility
review.
Comments:

-

AFO’s are incompatible and inappropriate in the A5 zone.

-

IAFO’s should also have a minimal acreage requirement (suggested 35 acres)
and the minimum acreage or CAFO’s should be larger (suggested 70 acres).

-

A 4 Animal Unit/acre requirement should govern all intensive ag uses as it
does in Mesa County.
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(2) Suggested Changes to Table 2c (Page 38):
Table 2c – Setback Standards for Intensive Agriculture
MAFO

IAFO

CAFO

CAAP

Part A
From Residential* Uses

1320 feet** 1320 feet

2640 feet*** 2640 feet

I suggest the following categories be
added:
From farms with Organic Certification 1320 feet 1320 feet

2640 feet

2640 feet

From Agri-tourism uses

2640 feet

2640 feet

1320 feet 1320 feet

Comments:
*“Residential” should be defined to include existing subdivided residential lots.
**This is the minimum setback in Illinois per Warren D. Goetsch, Deputy Director,
Illinois Department of Agriculture for all AFO’s of over 50 A/U’s designed to minimize
neighbor conflicts. Has worked well in Illinois according to Mr. Goetsch.
***With an additional setback of 440 feet per each 1,000 Animal Units over the first
1,000 a/u’s as required in Illinois.
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(3) Suggested Changes to section 5.B.1, (Pages 37 thru 39):
1.a. Change to incorporate suggested minimum acreages for IAFO (35 acres) and CAFO
(70 Acres).
1.b. I’m suggesting the Table 2.c. changes noted above.
1.c. Dust and Odors: There are objective standards that should apply to both of these;
otherwise, this is left to the discretion of the Planning Staff, is not predictable and will not be
effective or enforceable.
1. d. Water Quality: The Colorado CDPHE water quality standards should be mentioned
here.
1.e. Noise: There should be established decibel level standards here; otherwise, this is
left to the discretion of the Planning Staff, is not predictable and will not be effective or
enforceable .
1.g Trucks: In addition to the routing plan, there should be a limitation on time of use
during the day here: I suggest no trucks after 9:00 p.m. or before 6:00 a.m.
1.h. (Page 39): This section should be eliminated in its entirety. If the established
setbacks were reasonable to begin with, this section could have merit (especially if it were
amended to require written and recorded neighbor waivers), but the established setbacks are
already so ridiculously close to neighbors’ houses that to have this section is further insult to
private property rights.
1.i. Manure Regulations: This category should be added to require composting of
manure, strict standards for transporting the manure, that it be applied at an agronomic rate,
that it not be applied during windy conditions, etc.
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To Kim Shay, Delta County Planning Commission
From Steve Harper, Member, CAFO Working Group
December 6, 2018
In response to your observation about Illinois and Missouri CAFO setbacks:
You said you’d prefer to see what other Colorado counties do rather than what other states like
Missouri or Illinois do. Last night wasn’t the time to get into the details, but I’d like to respond
here.
First, I realize that the CAFO Working Group was not simply focused upon egg-laying facilities,
but that’s the type of animal feeding operation that is now targeting Delta County, so it makes
sense to look hard at such facilities and get prepared for more to come.
I searched dozens of Colorado counties looking for examples of CAFO regulations applicable to
smaller Animal Feeding Operations – similar to the 300-400 Animal Unit chicken barns that are
being constructed in Delta County and which are associated with or actually franchised by
Fairfield Specialty Eggs, Inc., which is a corporation with headquarters in Illinois. The Fairfieldfranchised barn recently approved on Fruitland Mesa is for 20,000 hens – a 400 animal unit
facility if we consider 50 chickens as one animal unit. (Most jurisdictions treat 50 chickens as
one animal unit; e.g., Mesa County, Weld, Alamosa, Lincoln and more.) The barn on Powell
Mesa is a 300 animal unit facility, having 15,000 chickens.
I found very few Colorado counties’ regulations that directly address such smaller facilities: 300
to 400 animal units. Mesa County’s setback of a quarter mile starts with facilities of 1,000
animal units, but Mesa County also has limits on Animal Units per acre (no more than 4 animal
units per acre in rural areas) that would apply to these smaller barns. To my knowledge, Mesa
County does not yet have any of the smaller layer barns. Alamosa county starts with 500 animal
units and requires these to be one-half mile (2640 feet) from occupied residences, but I don’t
believe there are any of the smaller layer barns in Alamosa County either.
But there are many of these smaller barns in other states – especially in Illinois – where Fairfield
is located and in neighboring Missouri. Since these states have years of experience with these
smaller barns, I felt that we could learn something from them. As mentioned, Illinois requires
these barns to be at least a quarter mile (1320 feet) from neighboring houses to minimize
conflicts.
Many Missouri counties have enacted public health ordinances to regulate CAFO’s. For the
most part, these health ordinances start with 300 animal units and, for the most part, the Missouri
Counties also start with quarter mile (1320 foot) setbacks. Linn County, Missouri’s ordinance is
in the Dropbox Resource materials. I would urge you to review it.
So, you’ve got two examples from jurisdictions with years of experience that would require
the 300 to 400 animal unit layer barns of the type that are coming to Delta County to be a
quarter mile away from neighboring occupied houses. As you can see, my recommendation
to learn from Illinois and Missouri does not come from any affinity with the Midwest over

7

Land Use Code Written Comments From Steve Harper 7-22-20.pdf

Colorado, but springs from my research for regulations in areas of the country that have actual
experience with what is now facing Delta County.
I get it. We are not Illinois or Missouri. But geography is not the issue. From an agricultural
statistic standpoint, Linn County, Missouri (you can see their ordinance in the resource
materials) is quite similar to Delta County:
Delta County:
Area: 1,149 mi²
Population: 29,979 (2015)
Density: 26 persons/sq.mile
No. of Farms: 1250
Ave. Size of Farms: 201
Crop Sales $23,582,000 (42 percent)
Livestock Sales $32,056,000 (58 percent)

Linn County, Missouri:
Linn County is a county located in the northern portion of the U.S. state of Missouri.
Area: 621 mi²
Population: 12,308 (2015)
Density: 19.8 persons/sq. mile
Farms: 1039
Ave. size of Farm: 323
Crop Sales $39,327,000 (59 percent)
Livestock Sales $27,305,000 (41 percent)
_______
Source: National Agricultural Statistics Services, USDA

And, as the Deputy Administrator of the Illinois Department of Agriculture Warren Goetsch
stated, the efficacy of a setback is judged by how well it reduces farmer-neighbor conflicts.
Our need to reduce farmer-neighbor conflicts is identical to the need in Illinois and Missouri.
Mr. Goetsch said that their quarter mile setback has worked well since 1996.
The Powell Mesa barn was allowed to locate within 900 feet of neighbors downwind from the
prevailing southwest winds. That led to tremendous conflict involving health issues and lawsuits
with thousands spent in attorney fees. I think the extra 420 feet and consideration of prevailing
winds would have made a world of difference.
Thanks for all of the time you’re devoting to these issues. Nothing less than the future of Delta
County is at stake. Thanks for listening.
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From:

MARY BRUNO <mlbruno1@outlook.com>

Sent time:

07/22/2020 04:45:32 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Zoning of Delta County

First, let me say that I appreciate how hard you guys must be working! I would not want to be in your shoes. It sounds
like tedious work! My husband & I are retired and are on the verge of signing a contract for a home to be built right
outside of town in Stone Mountain Village Filing No.3. We've done our research, been subscribing to the Independent
for 7 months, we realize a small town will have different problems
We currently live in Aurora and frankly can't wait to get out. We visited Delta the week of July 8 and were pleased
overall with the lovely area. This will be my first ever new home and I hope that the zoning works out well, so we can
continue to enjoy our retirement. A couple areas of concern:
1. That no one would be allowed to build a commercial or retail building in or very close to the development. We
know there are commercial buildings on Hwy 50 across the highway from Stone Mtn Village, that is different &
acceptable.
2. That action will be taken with the junky properties scattered here and there; in and around town. Our opinion is
that piles of junk either on private property or commercial property should not be allowed. Not only is it
potentially unhealthy and hazardous, but unsightly and detrimental to the visual look of the county. If you want to
attract more businesses and residents, the junk piles could be discouraging to it. There was a particularly
unsightly & obnoxious building that we saw on Hwy 50 with a BIG sign denigrating Democrats & anyone who
doesn't love Trump. THAT is not welcoming!
3. That goes along with NOT allowing an excessive number of vehicles to be parked at a residence ‐ of course
including inoperable vehicles.
4. And that goes along with not allowing recreational vehicles to be parked more than 2‐3 days on a residential
street. We are moving there for the beauty of the area, not to look at someone's RV blocking the view.
5. That due to the Lyme disease and mosquito problem, no one should (personal or commercial) be able to have
standing water on their property. If someone wants to have a pond for decorative purposes, it must be MOVING,
actively recycling the water.
I hope that this isn't too late for today's deadline of comments. Please understand we are not wealthy people coming in,
expecting everything to be perfect. But, it's really kind of surprising that the county is just now introducing zoning. Yes,
we're used to the big city, but.......... Thank you!
Mary & Gary Bruno
Aurora

From:

Monica Wiitanen <monzita@paonia.com>

Sent time:

07/22/2020 05:00:59 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

comments on Draft Land Use Code

1. Our property is in an Urban Growth Area. It has been agricultural for over 30 years and we intend to keep it agricultural. In
the document:

Areas around municipalities that are intended for new or continuing agricultural uses, or rural
commercial/industrial development should not be zoned UGA
How will the zoning map be corrected?
(When towns create Urban Growth Areas isn't there guidance on what properties can be included based on
what can reasonably be annexed within a certain number of years?)
2. Administrative decisions made by the Director. Who monitors the scope of these decisions? How is the
Planning Commission kept apprised of these decisions? What does the Planning Commission do? (What is
left for the Planning Commission to do?) How are the neighbors informed of these decisions? Do the
neighbors have an opportunity to voice their concerns?
Or maybe: Which decisions are made by the Director, and which ones need to be heard by the Planning
Commission?
3. Housing for Agricultural Farm Workers and others. Volunteers, interns, students, elder support---there is
a real need for inexpensive housing for these folks. It would seem that the County's main interest would be
sanitation. Composting toilets are one solution. They are affordable compared to a septic system, and make
sense in an area with little water. An outhouse used to be allowed on 5 acres. Why a 30 day limit on tents?
For whom?
Thank you for considering my comments.
Monica Wiitanen, 40575 O Road, Paonia

From:

msmith1932@paonia.com

Sent time:

07/22/2020 09:29:47 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

water

I am writing to protest the proposed land use. The most precious and necessary asset we have here in our valley is clean water and
these new land use rules seem to put all sources at risk ! It seems to me that many of our elected officials , especially at the federal
level, have sold out to the large corporations at the expense of the citizens they represent. Please don't follow their lead. We need you,
our local reps, to work for the people ! Protect our water ! These setbacks are threats to our economy and our health !
Mary Smith

From:

Richard Rudin <richrudin@gmail.com>

Sent time:

07/22/2020 10:48:07 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

New Zoning

To whom it may concern,

After being part of the listening zoom overview provided by Elyse on new proposed regulations, I
came to new understanding.

What I learned is that in the search to make things easier on prospective businesses, what in fact
is being accomplished is the opposite…the total elimination of a very important driver of our
local economy. Rural Light (and maybe some medium) Industry
WHAT YOU CAN PREDICT, ….
is that NEW Rural Light Industry will be eviscerated in its crib.
You can Predict that no new Investor will put in tens of thousands of dollars in building a new
winery for example or Restaurant in a rural setting with the distinct possibility of a CAFO going
in 150 feet from their business.

Light Rural Industry and anything at all related to Agri-tourism needs substancial protective
setbacks.
I don’t understand the County's obsession with promoting these CAFOs at the expense of serious
economic drivers and multipliers of the Agri-tourism businesses.

From:

Ryan Wilson <RWilson@wolverinefuels.com>

Sent time:

07/22/2020 01:24:23 PM

To:

DeltaCountyLandUse@deltacounty.com; Elyse Casselberry <ecasselberry@deltacounty.com>

Subject:

Comments on Land Use Zoning Classification

Attachments:

Bowie Zoning Classification Comments.pdf

Greetings,
Attached is a comment letter on behalf of Bowie Resources, LLC in regards to the Draft Zoning Map classifications. Thank you
for the opportunity to provide these comments. Please let me know if you have any questions or would like additional
information from our comments.
Thank you,

Ryan Wilson
Landman

Wolverine Fuels, LLC
1401 N. 1s t, Suite A
Grand Junction, CO 81501
O: (970) 852‐0110
C: (970) 497‐6220
rwilson@wolverinefuels.com

This message contains information that may be privileged or confidential. It is intended only for the person to whom it is addressed. If you are not the intended recipient,
you are not authorized to read, print, retain, copy, disseminate, distribute, or use this message or any part thereof. If you receive this message in error, please notify the
sender immediately and delete all copies of this message.

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

VIA EMAIL TO: DeltaCountyLandUse@deltacounty.com; ecasselberry@deltacounty.com

July 22, 2020

Delta County Planning and Community Development
501 Palmer Street, Suite 115
Delta, CO 81418

Re: Comments on Draft Land Use Zoning Maps
To whom it may concern;
On behalf of Bowie Resources, LLC (“Bowie”) I would like to thank the Delta County Planning
Department for the opportunity to comment on the Draft Zoning Maps (“Zoning Map”) proposed
during the update to the Delta County Land Use Regulations. After reviewing the proposed
Zoning Map, Bowie would like to provide confirmation and request changes to the parcels
owned by Bowie.
Bowie would like to confirm the Zoning Map is accurate in classifying the following parcels as
RI/C:
318715100021
318715400016
318715400017
318715100003
318715100002
318715100020
318715100001
318715100004
318714200021
318729400067
318729300069
318732200040
Parcels 318714200018 and 318714200017 are currently classified as A-35 on the Zoning Map.
Bowie respectfully requests that these parcels be reclassified as RI/C. These parcels are used in
conjunction with the operation of the Bowie #2 mine; and will be continued with an industrial
use for the projected future.
Parcel 318710100001 is currently classified as A-35 on the Zoning Map. While a large portion of
this parcel is used for agricultural purposes, the main Bowie #2 mine site is located on a portion

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

of this parcel. Bowie respectfully requests that a mixed-use zoning be established for this parcel.
The portion of this parcel being requested for reclassification to RI/C is as follows:
T. 13 S., R. 91 W., 6th P.M.
Section 10: S2S2, N2SW4
Section 11: SW4SW4
Section 15: NW4, N2NE4, SW4NE4
This legal description is based on the nearest 40-acre aliquot part and is limited to the extent
owned by Bowie and within the boundaries of the identified parcel. The remainder of parcel
318710100001 would remain as A-35 for a mixed-use of A-35 and RI/C.
Bowie appreciates the opportunity to provide these comments. If you should have any questions
or need additional information for these proposed changes, please contact me at the information
stated above.
Sincerely,

Ryan Wilson
Landman
Bowie Resources, LLC
a subsidiary of Wolverine Fuels, LLC

From:

Jacob Gray <jacobsgray@gmail.com>

Sent time:

07/23/2020 02:11:49 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Gray Comments on Land Use Code

Planning Staff,
Forgive my delay in comment. Here are some last minute questions/concerns from me and constituents:
-Heard several comments on building codes. We aren’t ready for that right?
-Concern about UGA in Paonia (TK suggested crosshatch instead of Pink?) We need more definition up front about that.
-Comments about housing for farm workers seeming stringent. More flexibility to erect semi-permanent structures for
labor in ag.
-Composting toilets should be allowed as a waste system.
-Cumulative Impacts from Subs and Resubs over and over. Is there a place this is addressed?
-Conerns about the “Planning Director” Position, overstep and too powerful in the wrong hands
-Concern about the ease of subdivion, or concern about how to skirt around regulations through conditional use code,
specifically AFO’s
-Greg Krush’s timeline comment starts to address cumulative impacts.
-Red Line on drafts would be helpful.

Thank you,
-Jacob Gray
Gray Acres - Owner
Delta Farmers Union - President
(970) 778-9512

From:

'Paul Sweitzer' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

07/26/2020 11:32:48 PM

To:

deltacountylanduse@deltacounty.com; Mike Lane <mlane@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>; Mark Roeber
<mroeber@deltacounty.com>; Elyse Casselberry <ecasselberry@deltacounty.com>

Cc:

Steve Schrock <stephendschrock@yahoo.com>; Dick Gilmore <dgdelta@msn.com>

Subject:

Zoning comments

Attachments: Draft land use code comments 2 by Paul Sweitzer.pdf

Please see the attached letter in PDF format.

Draft land use code comments 2 by Paul Sweitzer.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com

July 20, 2020

Delta County Commissioners
After studying the proposed Land Use Code in greater detail, I see that according to the code
and based on many other reasons, the zoning map should be amended to show orange A-5 for
all parcels between D Road and F Road, between Highway 50 and 2000 Road.
Some of that land is already proposed A-5.

Draft land use code comments 2 by Paul Sweitzer.pdf

All of this area should be zoned A-5, for these principal reasons (there is detailed information
for farther down):
1. The Land Use Code specifies that A-20 and A-35 are “intended for agriculture” on large
parcels:

2. Three of the largest (and adjacent) parcels are not agriculture: Technical College of the
Rockies, and Central Latin American church. They are not “intended for ag,” and will not
be ag in the future, so according to the code, they should not be zoned A-35.
3. One of the largest parcels (adjacent to the three above) is the probable location of a
very-large park campground, of which the commissioners are aware, so will not be
agriculture (the Land Use Plan contemplates the future, and in this case, a known future,
so not reasonable to zone A-35).
4. Much of the land in the area is more suitable to large-lot residential uses than to
agricultural uses. For example, land that has no irrigation water rights (and none can be
bought from UVWUA). It is incoherent to designate large parcels of land in a desert with
no irrigation water as “intended for agriculture”.
5. The Land Use Code aims to further the general goal of the Master Plan to try to get
people to build houses on land that is not prime agricultural land; much land in this area
is not prime agricultural land (especially land that has no water).
6. Most parcels in the area are less than 35 acres, and a large proportion are under 5 acres.
7. Many of the parcels in the area are small, around five acres (such as the seven green
parcels at the SE corner of D Road and 1900 Road (each a few acres, residences,

Draft land use code comments 2 by Paul Sweitzer.pdf

multiple residences on parcels, and no agriculture on adobe hillsides with no irrigation—
see detail below).
8. One of the largest A-35 parcels already has at least two residences, a business, six
residential addresses, lies along busy and potentially traffic artery D Road, and lies along
Colorado State Highway #50 (J&T).
9. Two of the A-35 parcels were purchased at high prices by a property developer (Bair),
adjacent to his existing developments. Difficult to justify a zoning map prohibiting
developing land that is surrounded on three sides by housing zoned A-5.
10. There are two orange A-5 cultivated agricultural parcels of 20 acres and 61 acres in the
middle of the area (Tunget). Zone A-5 is the appropriate for the entire area (including
mine, adjacent to Tunget). It would be difficult to justify why those two large ag parcels
are zoned A-5, when other adjacent and nearby small parcels are zoned A-35 and A-20.
11. Includes 1900 Road, which is destined to become a major arterial road, as the
commissioners are aware. It is reasonable to expect commercial and residential
development along that corridor, so it seems inappropriate to designate A-35.
12. Adjacent to Colorado State Highway #50, where it is reasonable to expect commercial
development. The U.S. Forest Service contemplated building a new headquarters
adjacent to the Technical College of the Rockies three years ago, for example, and Delta
County Development signed a contract with the owner of the land.

Respectfully,

Paul Sweitzer

Draft land use code comments 2 by Paul Sweitzer.pdf

2. Large parcels of school and church, not intended for ag:
3455 3230 0023

residence on 1.06 acres

3455 3210 0002
3455 3240 0028
3455 3240 0029

Church (Central Latin American Dist. Assemblies), 3 street addresses
Technical College of the Rockies
Technical College of the Rockies

Draft land use code comments 2 by Paul Sweitzer.pdf

7. Example of many small parcels, across the road from A-6, that should be zoned A-6, not
proposed A-35.

Adjacent small parcels with no agriculture, no water:
3495 0840 0002
2.52 acres
3495 0840 0003
5.81 acres
3495 0840 0004
3.00 acres
3495 0840 0005
24.2 acres
with 3 street addresses
3495 0840 0006
9.50 acres
3495 0840 0007
6.5 acres
3495 0840 0009
1.35 acres

Draft land use code comments 2 by Paul Sweitzer.pdf

Example: already two lots, parcel 3455 3340 3011 (should
be two parcels, as correctly shown on zoning map,
because separated by land owned by other party)
(Bowman) that are part of South View residential
Subdivision, with a residence, an apartment, and a
business, so not appropriate to zone A-35.

6. Example on 1900 Road of many small lots that should not be zoned as yellow A-20

Draft land use code comments 2 by Paul Sweitzer.pdf

The zoning map does not include one of the parcels in this image:

8. Large ag parcel 3455 3340 0005 (J&T), but already has at least two residences, a business,
and six street addresses, lies on busy D Road that may become an artery, and lies adjacent to
Highway #50.

From:

Paul Sweitzer <paulsweitzer@yahoo.com>

Sent time:

07/26/2020 11:32:48 PM

To:

deltacountylanduse@deltacounty.com; Mike Lane <mlane@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>; Mark Roeber
<mroeber@deltacounty.com>; Elyse Casselberry <ecasselberry@deltacounty.com>

Cc:

Steve Schrock <stephendschrock@yahoo.com>; Dick Gilmore <dgdelta@msn.com>

Subject:

Zoning comments

Attachments: Draft land use code comments 2 by Paul Sweitzer.pdf

Please see the attached letter in PDF format.

Draft land use code comments 2 by Paul Sweitzer.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com

July 20, 2020

Delta County Commissioners
After studying the proposed Land Use Code in greater detail, I see that according to the code
and based on many other reasons, the zoning map should be amended to show orange A-5 for
all parcels between D Road and F Road, between Highway 50 and 2000 Road.
Some of that land is already proposed A-5.

Draft land use code comments 2 by Paul Sweitzer.pdf

All of this area should be zoned A-5, for these principal reasons (there is detailed information
for farther down):
1. The Land Use Code specifies that A-20 and A-35 are “intended for agriculture” on large
parcels:

2. Three of the largest (and adjacent) parcels are not agriculture: Technical College of the
Rockies, and Central Latin American church. They are not “intended for ag,” and will not
be ag in the future, so according to the code, they should not be zoned A-35.
3. One of the largest parcels (adjacent to the three above) is the probable location of a
very-large park campground, of which the commissioners are aware, so will not be
agriculture (the Land Use Plan contemplates the future, and in this case, a known future,
so not reasonable to zone A-35).
4. Much of the land in the area is more suitable to large-lot residential uses than to
agricultural uses. For example, land that has no irrigation water rights (and none can be
bought from UVWUA). It is incoherent to designate large parcels of land in a desert with
no irrigation water as “intended for agriculture”.
5. The Land Use Code aims to further the general goal of the Master Plan to try to get
people to build houses on land that is not prime agricultural land; much land in this area
is not prime agricultural land (especially land that has no water).
6. Most parcels in the area are less than 35 acres, and a large proportion are under 5 acres.
7. Many of the parcels in the area are small, around five acres (such as the seven green
parcels at the SE corner of D Road and 1900 Road (each a few acres, residences,

Draft land use code comments 2 by Paul Sweitzer.pdf

multiple residences on parcels, and no agriculture on adobe hillsides with no irrigation—
see detail below).
8. One of the largest A-35 parcels already has at least two residences, a business, six
residential addresses, lies along busy and potentially traffic artery D Road, and lies along
Colorado State Highway #50 (J&T).
9. Two of the A-35 parcels were purchased at high prices by a property developer (Bair),
adjacent to his existing developments. Difficult to justify a zoning map prohibiting
developing land that is surrounded on three sides by housing zoned A-5.
10. There are two orange A-5 cultivated agricultural parcels of 20 acres and 61 acres in the
middle of the area (Tunget). Zone A-5 is the appropriate for the entire area (including
mine, adjacent to Tunget). It would be difficult to justify why those two large ag parcels
are zoned A-5, when other adjacent and nearby small parcels are zoned A-35 and A-20.
11. Includes 1900 Road, which is destined to become a major arterial road, as the
commissioners are aware. It is reasonable to expect commercial and residential
development along that corridor, so it seems inappropriate to designate A-35.
12. Adjacent to Colorado State Highway #50, where it is reasonable to expect commercial
development. The U.S. Forest Service contemplated building a new headquarters
adjacent to the Technical College of the Rockies three years ago, for example, and Delta
County Development signed a contract with the owner of the land.

Respectfully,

Paul Sweitzer
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2. Large parcels of school and church, not intended for ag:
3455 3230 0023

residence on 1.06 acres

3455 3210 0002
3455 3240 0028
3455 3240 0029

Church (Central Latin American Dist. Assemblies), 3 street addresses
Technical College of the Rockies
Technical College of the Rockies
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7. Example of many small parcels, across the road from A-6, that should be zoned A-6, not
proposed A-35.

Adjacent small parcels with no agriculture, no water:
3495 0840 0002
2.52 acres
3495 0840 0003
5.81 acres
3495 0840 0004
3.00 acres
3495 0840 0005
24.2 acres
with 3 street addresses
3495 0840 0006
9.50 acres
3495 0840 0007
6.5 acres
3495 0840 0009
1.35 acres
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Example: already two lots, parcel 3455 3340 3011 (should
be two parcels, as correctly shown on zoning map,
because separated by land owned by other party)
(Bowman) that are part of South View residential
Subdivision, with a residence, an apartment, and a
business, so not appropriate to zone A-35.

6. Example on 1900 Road of many small lots that should not be zoned as yellow A-20

Draft land use code comments 2 by Paul Sweitzer.pdf

The zoning map does not include one of the parcels in this image:

8. Large ag parcel 3455 3340 0005 (J&T), but already has at least two residences, a business,
and six street addresses, lies on busy D Road that may become an artery, and lies adjacent to
Highway #50.

From:

'steven hurn' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

07/29/2020 11:13:08 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

I am in complete opposition of allowing big agriculture to take over our county. The county has
raised taxes on land and home owners and now there property values will be diminished by allowing
big agriculture to be so close to land properties. Also, not allowing people to live in campers
on property they own is absurd! Many people can't afford to build a house and this is the only way
they are able to live. I have a friend 70 who is living in camper because of losing home due to
high taxes. You will allow a chicken farm with all its waste and not allow a camper. This is not
ok!!! Currently chicken farms on Fruitland Mesa do not even follow the law. Speeding causing
accidents, trucks hauling chicken manure with doors open, business permits given with out an
application for well while using domestic water, Jake brakes pulled at early morning hours,
carcasses of dead chickens not being refrigerated! Not being able to file nuisance reports will
make it a free for all in this county. Big agriculture crushes small farming! Clearly there must
be big agriculture connections to people sitting on this board. I went to the chicken hearing in
Hotchkiss for chicken farms on Fruitland and a business permit was given with premise of applying
for a well permit IT NEVER HAPPENED!!! I demand you hold the draft and not implement till the
community has a chance to review and except. You should not be the ones accepting the master plan
unless your claiming you are a master. Allowing gravel pits that produce all sorts of fine
particles in the air and also the annoying sound of crushing gravel. I live 8 miles from a gravel
pit and hear it! You have got to stop and pause before you implement a plan that is not about good
public health! Shame on you!!!
Laurie Priddy
Sent from my iPhone

From:

'max eisele' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/02/2020 06:11:38 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

I am one of the former owners of Mesa Winds Farm & Winery on L Rd near Hotchkiss. During the 14 years we lived there, we
had orchards and vineyards, a tasting room, and a flock of sheep too. We invested plenty of time and money to make a go of our
36 acres, and we learned how difficult it is to make a living from farming. One agritourism effort was farm stays. Many of our
visitors to the valley were farmers from other states or people from cities who wanted to farm and raise a family in the country.
They wanted to know what Delta County had to offer. They were keen to know if there was any industrial farming in the North
Fork because they needed to escape toxic and unhealthy CAFOs in their own states. You can say you don’t want more people
moving into the valley and you can choose to have more animals instead. This is what the proposed Land Regs are saying: “Don’t
bother the Planning Department or the Health Department or the Commissioners. We can’t enforce rules that protect the public
health or property values so we aren’t making any rules.” I sat through a number of CAFO working group sessions which
disbanded without “recommendations” but there ARE other options, plenty of them. Sad.
--------------Max Eisele
maxeisele@yahoo.com
719.227.1396

From:

lj3ranch@paonia.com

Sent time:

08/15/2020 02:32:13 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

conservation easments

The map does not show our conservation easement.

Virus-free. www.avg.com

From:

Al Earley <alearley1@gmail.com>

Sent time:

08/16/2020 05:45:35 PM

To:

deltacountylanduse@deltacounty.com

Subject:

High Park Rd. & Brimstone Rd.

We are concerned with your mapping of the lower end of High Park Rd. & the west end of Brimstone Rd.
The vast majority of lots in these areas are less than 35 acres. These areas should be designated the same as
the east end of Brimstone Rd. and Ward Creek Rd. (A5 & A20). We are located at 20057 High Park Rd. on
14 acres. We are designated as residential and pay residential property taxes. Frankly there are only 2
parcels on High Park Rd. or the west end of Brimstone Rd. which can legitimately be considered
"agricultural properties". Even the 51 35-acre parcels above us grow nothing nor do they graze anything. In
fact, they have no water rights to operate any such agricultural business. I would encourage you to change
your mapping of the west end of Brimstone Rd. and the lower end of High Park Rd. to A5 and A20 so they
reflect the same use as Ward Creek Rd. and the east end of Brimstone Rd.
Thank you,
A.H. & Laura J. Earley

From:

Dawn Sudmeier <dawnsud1@gmail.com>

Sent time:

08/16/2020 04:01:15 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Brimstone and High Park Road

Your mapping of the west end of Brimstone and the lower end of High Park Road is incorrect. The majority of the lots in that
area are smaller than 35 acres. You’ve correctly shown the east end of Brimstone and Ward Creek Road as A5 and A20. That is
what the west end and High Park Road should be. My house is 20092 High Park Road with 12 acres. The Assessor says that my
land is residential and my property taxes reflect that. My house is the last lot on High Park Road that is smaller than 35 acres.
The top part is the subdivision High Park Road Association of 51 35‐acre lots.
First, please change the map to properly reflect the acreage on these roads.
Second, please explain how the Assessor can categorize my land as Residential and the Planning document calls it Agricultural.
Dawn Sudmeier
970‐856‐7838

From:

AjNicole Carrillo <deertree.agroforest@gmail.com>

Sent time:

08/16/2020 05:30:38 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Concerned Growers

Hello!
We are young organic farmers in Hotchkiss working to restore our land and beautify it for a long future. We moved to Delta county
as an ideal place to organically farm, enjoy clean air, utilize clean water, hike in pristine wilderness/ we have invested lots of time
and money and contribute greatly to the local economy (we own a farm, a landscaping business and a farm to table catering
business). We rely on the serene beauty of this valley as a part of its draw for our clientele, as well as our quality of life.
Please, we are very concerned about our quality of life, pollution, noise pollution, our property values, views etc as properties go
for sale around us- will these turn into CAFOs? Industrial chicken houses? We can’t have that. We’d have to move- and take a
huge hit on our property value to boot.
Further more, we beg** that this county value pristine beauty of diverse organic family farms- homesteads- and the wilderness. It
is our greatest asset. Please, no fracking, no oil and gas development. There is enough in this state! We should be focusing on
agro-tourism and /hunting-tourism in general. Do not waste our precious assets by being short sighted.
Thank you,
Concerned young family farmers,
Nicole and AJ Carrillo

-AJ Carrillo
Deer Tree Farm & Agroforest

From:

Linc and Jeanne <jeanlinc@gmail.com>

Sent time:

08/16/2020 01:00:40 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments regarding the Delta County Land Use regulations update

Attachments:

Steve Harper's CAFO comments on draft Code.pdf

Delta County,
I have reviewed the latest Land Use Regulations Draft #2, dated August 2020. I believe that Steve
Harper's letter of July 22, 2020 to you expressed my thoughts very well, and I've attached it here for
reference. I did see the revised setbacks table in the new draft, but I am still uncomfortable with the
setbacks proposed, especially for IAFO's. 300 dairy cows, tightly confined, located only 300 feet from
an adjacent residence, is not enough. I request that you limit confined animal feeding operations to no more
than 400 animal units, and require that all such CAFOs between 100 and 400 animal units to be separated
from residences, water sources, and schools, by a minimum distance of 1/2 mile.
Respectfully,
Lincoln Vannah
38962 Pitkin Road
Paonia, CO
-New contact info for Jeanne and Linc:
Phone: 970-325-3452
Email: jeanlinc@gmail.com

Steve Harper's CAFO comments on draft Code.pdf

To: Delta County
From: Steve Harper, Hotchkiss
July 22, 2020
Written Comments on Draft Proposed Land Use Code
GENERAL OBSERVATIONS:
There is a great deal of hard work evidenced in the draft Code and much to like. I commend the
effort. As one example, I find the rural residential use density standard found in section
5.B.2.a.2 on page 39 to be a good way to preserve the rural character of the County. My guess,
however, is that when this density standard is more widely understood, it will be the subject of
much criticism.
I am disappointed, however, that when compared with the existing Regulation for Specific
Developments, the proposed land use code eliminates opportunities for neighboring landowners
to be involved in the planning process and to protect their rights as private property owners. The
new Code will permit most uses with only administrative review (meaning no public hearing)
based upon generalized regulatory standards leaving a great deal of discretion to the County
Planning Department. The touchstone land use planning concept of whether a new use will be
compatible with existing uses appears to have been abandoned, leaving little to protect existing
private property rights. Uses that are normally seen as incompatible will be allowed with little
regulation and existing land uses will be impacted without recourse.
I am really disappointed at the provisions concerning Animal Feeding Operations (AFO’s) or the
euphemistic phrase “Intensive Agricultural Uses,” a phrase that seems designed to foster the
misconception that such uses are simply another form of desirable agriculture. It should hardly
be disputed that these uses are really industrial in nature and their impacts deserve to be treated
as such. In my opinion, the relatively minimal regulation of these uses will encourage their
appearance in places where they are incompatible with existing land uses, threaten the public
health, increase neighbor conflicts, reduce property values, all to the detriment of the County and
its residents.
In particular, I find the proposed setbacks for Intensive Agricultural Uses to be an insult to
neighboring private property owners. These industrial type uses (with large, warehouse type
structures, serviced by semi-tractor trailer trucks, that have the known potential to produce noise,
odors, air and water pollution) are proposed to be allowed in all County Ag/residential zones
with minimal regulations interpreted and administered by the County Planning Staff. A
warehouse structure or feed lot confining 300 cattle, 750 pigs or 15,000 chickens (like the one on
Powell Mesa) will be allowed to locate as close as 150 feet from a neighbor’s house (300 foot
minimum with the possibility of reduction up to 50%). Feet, not yards. That’s the goal line to
the 50 yard line. Most confined structures have huge fans designed to clear the air, dust and
odors from inside the warehouse and blow it out into the atmosphere. If the neighbor’s house is
150 feet immediately downwind from the warehouse, the fans will blow dust, odors, bacteria,
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molds and pathogenic fecal matter into their house. Life for the neighboring family as they
formerly knew it, will be totally transformed and the family’s health may very well be
endangered. Their property values will plummet. The AFO owner will prevent any nuisance
lawsuits by invoking the “Right to Farm.” Not only that, but the proposed close setbacks will
totally discourage light industrial uses like agri-tourism, from locating anywhere in Delta County
because of the real possibility of an AFO locating within 150 feet of their investment. It’s
irresponsible for the County to go down this road.
The draft Code’s unreasonably close setbacks from neighboring houses are not based upon
examples from other Colorado counties or other states; they are totally arbitrary and appear to be
designed to allow as many Animal Feeding Operations in the County as possible. As a member
of the CAFO Working Group, I offered substantial research and evidence of how and why these
uses are regulated in other parts of the State and country. The proposed setbacks blatantly ignore
this research. In states where there are large numbers of AFO’s like Illinois and Missouri, their
land use regulations require that all animal feeding operations of 50 animal units or more be at
least a ¼ mile (1,320 feet) from a neighbor’s house and farther the larger the AFO. We could
learn from other State’s experience as I explained in my comments to the County Planning
Commission and Commissioners in December, 2018. I further explained the significance of
states like Illinois and Missouri to Planning Commissioner member Kim Shay back then. I
include a copy of that note to her with these comments. I do not understand why the County
chooses to promote Animal Feeding Operations, especially when the County’s economy is
trending toward residential retirement housing, organic agriculture and Agri-tourism.
Interestingly, the draft Code requires that all animal feeding operations be no closer than ½ mile
(2,640 feet) from schools for good reason: children are far more susceptible to pollutants than
adults. Why keep the AFO ½ mile from children at school, but allow it to locate within 150 feet
of that child’s bedroom?
In the proposed Code, Sexually Oriented Businesses, Outdoor Shooting Ranges and Landfills are
required to be at least 1,000 feet from a dwelling unit, but a barn confining 15,000 chickens can
be as close as 150 feet. In order for the Code to be taken seriously, these absurd setbacks cannot
stand.
I offer specific suggested modifications at the end of this memo, but I’d like to discuss more
of my proposals immediately below:
Need for Animal Units/Acre Standard: The draft Code does not limit the number of animal
units per acre like Mesa County does. Mesa County allows no more than 4 animal units per acre.
In Mesa County, if an owner owns 35 acres, they can confine a total of 140 animal units.
According to Delta County’s draft code, an owner who has at least 35 acres can confine an
unlimited number of animal units.
Need for Protection of Organic Agriculture: Delta County has the highest number of
organically certified farms in Colorado, yet there are no protections in the draft Code of these
farms from AFO’s. Drift of manure and other pollutant components could lead to organic
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certification cancellation. There should be a setback category from organic certified farms of a
sufficient distance so that the impacts of AFO’s do not threaten these certifications.
Need for Protection of Agri-Tourism Businesses: Delta County has a growing number of
Agri-tourism businesses from farm stands like Delicious Orchards to the numerous wineries and
tasting rooms. There should be an AFO setback category to keep them away from these Agritourism businesses.
Need for Protection from Existing Subdivided Lots as well as structures: Although the draft
Code mentions that there are setbacks from “residential uses,” the phrase is not defined. It
should be defined and should include existing subdivided lots; otherwise, those lots can be
diminished in value or become worthless if an AFO is built next door.
Need for Manure Regulations: The draft Code does not have sufficient regulations for the
disposal of the massive tons of manure that AFO’s generate. For example, a 15,000 chicken
barn creates the same amount of solid waste per day as the entire Town of Hotchkiss. Most
states and counties that regulate AFO’s require such things as application of the manure at
agronomic rates to avoid runoff into water sources. Most states require that it be applied when
it’s not windy to prevent drift of manure onto neighbors’ houses, and most states require strict
measures while transporting the manure to prevent spills and pollution. Some states require the
manure to be composted to reduce odor and potential toxins. The draft Code should be amended
to specifically require all of these things.
Need for Greater Setbacks for Large CAFO’s: If an AFO has 1,000 or more animal units,
there is only one setback requirement from residential uses – 1,000 feet. While I believe the
1,000 feet should be at least a ¼ mile minimum, there should also be a requirement that the
larger the AFO, the greater distance it must be from a neighboring residential use. I suggest an
additional 440 feet for each 1,000 animal units.
Need for AFO Truck Hours Regulations: Although the draft Code requires a “truck routing
plan,” the draft Code does not limit the hours of operation of trucks servicing AFO’s. Trucks,
often semi-tractor trailers, should not be allowed to be used after 8:00 p.m. or before 6:00 a.m.

The above needs are incorporated into my specific recommendations on the following pages.
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SPECIFIC RECOMMENDATIONS:

(1) Suggested Changes to Table 2b (page 30):
Table 2b – Land Use by Zoning District:

MAFO
IAFO*
CAFO**
CAAP

A35
L*
C***
C***
C

A20
L*
C ***
-----

A5
---------

*Minimum acreage for an IAFO use should be 35 acres with a 4 Animal Unit/Ac. Maximum.
**Minimum acreage for a CAFO use should be 70 acres with a 4 Animal Unit/Ac. Maximum.
***Conditional use hearings where compatibility with existing neighboring uses is specifically
one of the criteria considered. Most counties in Colorado and other states require compatibility
review.
Comments:

- AFO’s are incompatible and inappropriate in the A5 zone.
-

IAFO’s should also have a minimal acreage requirement (suggested 35 acres)
and the minimum acreage or CAFO’s should be larger (suggested 70 acres).

-

A 4 Animal Unit/acre requirement should govern all intensive ag uses as it
does in Mesa County.
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(2) Suggested Changes to Table 2c (Page 38):
Table 2c – Setback Standards for Intensive Agriculture
MAFO

IAFO

CAFO

CAAP

Part A
From Residential* Uses

1320 feet** 1320 feet

2640 feet*** 2640 feet

I suggest the following categories be
added:
From farms with Organic Certification 1320 feet 1320 feet

2640 feet

2640 feet

From Agri-tourism uses

2640 feet

2640 feet

1320 feet 1320 feet

Comments:
*“Residential” should be defined to include existing subdivided residential lots.
**This is the minimum setback in Illinois per Warren D. Goetsch, Deputy Director,
Illinois Department of Agriculture for all AFO’s of over 50 A/U’s designed to minimize
neighbor conflicts. Has worked well in Illinois according to Mr. Goetsch.
***With an additional setback of 440 feet per each 1,000 Animal Units over the first
1,000 a/u’s as required in Illinois.
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(3) Suggested Changes to section 5.B.1, (Pages 37 thru 39):
1.a. Change to incorporate suggested minimum acreages for IAFO (35 acres) and CAFO
(70 Acres).
1.b. I’m suggesting the Table 2.c. changes noted above.
1.c. Dust and Odors: There are objective standards that should apply to both of these;
otherwise, this is left to the discretion of the Planning Staff, is not predictable and will not be
effective or enforceable.
1. d. Water Quality: The Colorado CDPHE water quality standards should be mentioned
here.
1.e. Noise: There should be established decibel level standards here; otherwise, this is
left to the discretion of the Planning Staff, is not predictable and will not be effective or
enforceable .
1.g Trucks: In addition to the routing plan, there should be a limitation on time of use
during the day here: I suggest no trucks after 9:00 p.m. or before 6:00 a.m.
1.h. (Page 39): This section should be eliminated in its entirety. If the established
setbacks were reasonable to begin with, this section could have merit (especially if it were
amended to require written and recorded neighbor waivers), but the established setbacks are
already so ridiculously close to neighbors’ houses that to have this section is further insult to
private property rights.
1.i. Manure Regulations: This category should be added to require composting of
manure, strict standards for transporting the manure, that it be applied at an agronomic rate,
that it not be applied during windy conditions, etc.
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To Kim Shay, Delta County Planning Commission
From Steve Harper, Member, CAFO Working Group
December 6, 2018
In response to your observation about Illinois and Missouri CAFO setbacks:
You said you’d prefer to see what other Colorado counties do rather than what other states like
Missouri or Illinois do. Last night wasn’t the time to get into the details, but I’d like to respond
here.
First, I realize that the CAFO Working Group was not simply focused upon egg-laying facilities,
but that’s the type of animal feeding operation that is now targeting Delta County, so it makes
sense to look hard at such facilities and get prepared for more to come.
I searched dozens of Colorado counties looking for examples of CAFO regulations applicable to
smaller Animal Feeding Operations – similar to the 300-400 Animal Unit chicken barns that are
being constructed in Delta County and which are associated with or actually franchised by
Fairfield Specialty Eggs, Inc., which is a corporation with headquarters in Illinois. The Fairfieldfranchised barn recently approved on Fruitland Mesa is for 20,000 hens – a 400 animal unit
facility if we consider 50 chickens as one animal unit. (Most jurisdictions treat 50 chickens as
one animal unit; e.g., Mesa County, Weld, Alamosa, Lincoln and more.) The barn on Powell
Mesa is a 300 animal unit facility, having 15,000 chickens.
I found very few Colorado counties’ regulations that directly address such smaller facilities: 300
to 400 animal units. Mesa County’s setback of a quarter mile starts with facilities of 1,000
animal units, but Mesa County also has limits on Animal Units per acre (no more than 4 animal
units per acre in rural areas) that would apply to these smaller barns. To my knowledge, Mesa
County does not yet have any of the smaller layer barns. Alamosa county starts with 500 animal
units and requires these to be one-half mile (2640 feet) from occupied residences, but I don’t
believe there are any of the smaller layer barns in Alamosa County either.
But there are many of these smaller barns in other states – especially in Illinois – where Fairfield
is located and in neighboring Missouri. Since these states have years of experience with these
smaller barns, I felt that we could learn something from them. As mentioned, Illinois requires
these barns to be at least a quarter mile (1320 feet) from neighboring houses to minimize
conflicts.
Many Missouri counties have enacted public health ordinances to regulate CAFO’s. For the
most part, these health ordinances start with 300 animal units and, for the most part, the Missouri
Counties also start with quarter mile (1320 foot) setbacks. Linn County, Missouri’s ordinance is
in the Dropbox Resource materials. I would urge you to review it.
So, you’ve got two examples from jurisdictions with years of experience that would require
the 300 to 400 animal unit layer barns of the type that are coming to Delta County to be a
quarter mile away from neighboring occupied houses. As you can see, my recommendation
to learn from Illinois and Missouri does not come from any affinity with the Midwest over
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Colorado, but springs from my research for regulations in areas of the country that have actual
experience with what is now facing Delta County.
I get it. We are not Illinois or Missouri. But geography is not the issue. From an agricultural
statistic standpoint, Linn County, Missouri (you can see their ordinance in the resource
materials) is quite similar to Delta County:
Delta County:
Area: 1,149 mi²
Population: 29,979 (2015)
Density: 26 persons/sq.mile
No. of Farms: 1250
Ave. Size of Farms: 201
Crop Sales $23,582,000 (42 percent)
Livestock Sales $32,056,000 (58 percent)

Linn County, Missouri:
Linn County is a county located in the northern portion of the U.S. state of Missouri.
Area: 621 mi²
Population: 12,308 (2015)
Density: 19.8 persons/sq. mile
Farms: 1039
Ave. size of Farm: 323
Crop Sales $39,327,000 (59 percent)
Livestock Sales $27,305,000 (41 percent)
_______
Source: National Agricultural Statistics Services, USDA

And, as the Deputy Administrator of the Illinois Department of Agriculture Warren Goetsch
stated, the efficacy of a setback is judged by how well it reduces farmer-neighbor conflicts.
Our need to reduce farmer-neighbor conflicts is identical to the need in Illinois and Missouri.
Mr. Goetsch said that their quarter mile setback has worked well since 1996.
The Powell Mesa barn was allowed to locate within 900 feet of neighbors downwind from the
prevailing southwest winds. That led to tremendous conflict involving health issues and lawsuits
with thousands spent in attorney fees. I think the extra 420 feet and consideration of prevailing
winds would have made a world of difference.
Thanks for all of the time you’re devoting to these issues. Nothing less than the future of Delta
County is at stake. Thanks for listening.
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From:

John Burgevin <jgburgevin@tds.net>

Sent time:

08/16/2020 07:26:09 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

DELTA COUNTY LAND USE REGULATIONS

We are a cow/hay operation near Lazear. Generally we are supportive of ag. operations in the County. However,
the setbacks proposed on Table 2.c in Draft#2 are completely unacceptable. They should at least follow the
requirements set down by our surrounding counties.
Thanks for your attention and efforts. Grace & John Burgevin
PO Box 995, 31623 J Rd.
Hotchkiss, CO
970-872-1994

This email has been checked for viruses by Avast antivirus software.
www.avast.com

From:

Peggy Godin <PGodin7@msn.com>

Sent time:

08/16/2020 07:41:55 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Land use rule changes

Hello,
I'm writing to express my concerns about the proposed changes. I live near one of these chicken operations. I
have had two incidents of dried manure being spread on adjacent fields to my land. I glanced out my window
one day just in time to see a huge brown cloud rolling toward my house. I had clothes on my clothesline, so I
dashed outside to try to get the clothes in before it hit. I didn't know at the time what was causing this and
only found out later when other neighbors were talking about it. I grew up around farms and have never had
anything like this happen. I am not even close to being knowledgeable about best farming practices. But being
a good steward and a good neighbor just seem like decency to me. This manure could have been moistened
before spreading, I think, and /or I could have been warned ahead of time also. I can't imagine doing something
like this without at least knocking on my neighbor's door and letting them know.
I'm one of those people who live here and don't farm. I very much love the agricultural nature of the county. I
bear no ill will towards those who are able to farm. But I wish they cared about the reality that my home IS my
investment in my future and with damaging farming practices I fear the value of my home will be significantly
reduced. Why is this not deemed an important right of the residents of the county? I would like to know the
reasoning behind it.
I implore the planners to take a closer look at this situation. I know it is a contentious and emotional issue and
that the area is agricultural in nature. However, the reality is that it is an area comprised of a mixture of
residents with a variety of lifestyles, contributing to the unique and special nature of this area. If these kinds of
large operations spread with no regard for the rights, welfare and wellbeing of other residents as well as
environmental health, there will only be more conflict and a degraded environment with diminishing quality
of life for everyone.
I propose that some kind of zoning for large operations be considered and/or that each area being considered
for a chicken (or other large operation) farm be assessed for suitability based on a number of reasonable factors
that address the rights and concerns of all the other residents in the area.
The country needs small farms more than ever and they appear to be teetering on the edge of surviving. We
have a special collection of these here in the county but this could be forever changed or even lost, if
preservation of what is here along with sound and informed planning for the future is not put in to practice.
Thank you so much for reading my statement.
Sincerely,
Peggy Godin
Powell Mesa Road
Hotchkiss, CO

From:

Phyllis Swackhamer <pmswack771@gmail.com>

Sent time:

08/16/2020 08:01:13 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Setbacks

Dear Commissioners,
I am writing concerning our county land use discussions that are now in play. I am extremely concerned about the setbacks that
are proposed regarding CAFOs. I live
outside of town and have looked at what it would mean if either one of 2 neighbors put a Confined Operation next to our
property. NO, I do not think there will be a chicken
house on every corner, but my memory is good enough to remember the suits, hard feelings, health issues, property value
concerns, etc. that happened with one chicken
operation moved in next to a residential area. Hopefully something was learned from that.
I support most Right to Farm issues, but not if the "farm" is moved in AFTER the other uses have been established.
I appreciate the work that has gone into working on this plan, but I feel more needs to be done in this area.
Thank you,
Phyllis Swackhamer
Paonia resident
970 526 4034

From:

Valerie Stone <valerie@roundearth.com>

Sent time:

08/16/2020 02:50:22 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Proposed Land Use Regulations

To: Delta County
From: Valerie Stone, August 16, 2020
Hotchkiss, CO
Written Comments on Draft Proposed Land Use Code
I am writing to request that the extended interpretation of the Right to Farm Act be struck from the code.
This code’s original intention was to protect existing agricultural operations from lawsuits and complaints that arise
from residential development that occurs after the farm was established. The extended interpretation gives large
industrial IAFOs and CAFOs the same protection as small, family farms regardless of when they were established.
The new interpretation gives any new agricultural or agricultural-industrial operation de-facto rights that come
before current property owner’s rights. There is nothing in the extended interpretation that addresses whether or
not new agricultural operations are compatible with existing uses. Uses that most would consider incompatible will
now be allowed without much regulation. The new interpretation does not allow existing property owners to provide
public input, instead puts all the power in the hands of the County Planning Department. This removes existing
opportunities for private property owners to protect their rights.
Confined Animal Feeding Operations (CAFOs, AFOs or “Intensive Agricultural Uses”) are large industrial
operations with high impacts such as pollution from sewage, truck traffic, noise, dust, odors, flies, etc. They should
not be considered in the same category as agriculture and will certainly impact neighboring properties if
appropriate setbacks and zoning are not mandated. The proposed setbacks from residences are inadequate and
CAFOs should be allowed only on land parcels that are 70 acres or greater. The minimal regulation of these
CAFOs is likely to encourage their being built in places where they are incompatible with existing land uses. This
in turn is likely to threaten the health of our children, public health, reduce property value and increase conflicts
between neighbors with little benefit if any to Delta County residents. The proposed setbacks will discourage our
growing agri-tourism industry as existing farmers will be unlikely to make the investments required to draw
tourists to their business if a CAFO can set up shop next door at any time. Our economy in Delta county is moving
strongly towards more sustainable options such as organic agriculture, agri-tourism, tele-commutors and
retirement housing. Public comment must be allowed for any proposed CAFOs.
The proposed setbacks are not in line with standard regulations in the rest of Colorado or in other states.
Please refer to Steve Harper’s comments regarding the extensive research and reasoning behind recommended
setbacks for CAFOs.
In closing, I request that that compatibility with existing uses is considered for all significant land use
changes. The draft Code removes the existing permitting and review processes from potentially affected
neighbors and puts it mostly in the hands of an administrative adjustment board.
Sincerely,
Valerie Stone
Round Earth Farm
valerie@roundearth.com
970.234.5956

From:

Western Tanager <blue.bark.forrest@gmail.com>

Sent time:

08/17/2020 05:06:52 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Land Use Draft

I’ve looked at the draft and especially because I live in unincorporated Paonia, I’m concerned
about the current draft setback standards of intensive agriculture.
The setbacks are not far enough, to contain the looks, noise, and smell and dust and
contamination.
My proposal as a tax paying neighbor and citizen is to take the setbacks that are listed for
public schools and apply them respectively to MAFO, IAFO, CAAP and CAFO.
Also the proposed intensive ag will have to have approvals by the surrounding neighbors. I add
the the neighbor approval because they will have to basically take it on, something that they
hadn’t planned on when buying their property.
This will protect land values of all types of agriculture and will give neighbors a say in what
goes on around them.
Thank you for considering my input.
Sincerely,
May M. Trumble
39417 Pitkin Road
Paonia, CO

From:

cdbeall <cdbeall@att.net>

Sent time:

08/17/2020 02:38:34 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

CAFOs and land use planning in Delta County

I am a resident of Delta County and a regenerative agricultural producer and rancher. I find the very notion of
confined animal and intensive animal feeding operations to be offensive to most farm and ranch operators in the
county. These confined / intensive feeding operations are more factory than farm and much more analogous to
industrial rather than agricultural processes. Regulating these factory operations should be as stringent, if not
more so than, regulating waste processing facilities or hazardous materials handling facilities. Because that's
what they are.
The whole notion of setbacks for these hazardous waste facilities seem rather arbitrary and poorly thought out.
Instead of creating arbitrary and vague "setbacks" to "protect" neighboring land users, we should demand that
CAFOs "do no harm" and not emit any waste; liquid, aerosol, solid or otherwise. The burden of proof should be on
the emitter to ensure that no waste products (effluent, aerosols or solids) escape onto any adjoining property,
period!
If these waste production facilities cannot guarantee that their waste or odors do not and will not negatively affect
neighboring properties (regardless of setbacks) they should not be permitted to operate.
Industrial waste processing facilities and hazardous materials handling facilities such as these CAFOs and IAFOs
are not agricultural uses. They are industrial, they are toxic and they are hazardous. Such facilities should only be
permitted in specific industrial zones far from people, food and other truly agricultural uses. The distinction should
be made clear that concentrated animal feeding operations are a unique, separate and incompatible use that
does not align with the values of most Delta County agribusinesses.
We must demand that the health, prosperity and pursuit of happiness of the agricultural community of Delta County not be
compromised by the operators of industrial, hazardous waste handling facilities.
Sincerely,
CD Beall
Rancho Largo
42265 Piburn Flats Rd
Crawford, CO.

Sent from my Sprint Phone.

From:

'Mari Autumn McCarville' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/17/2020 10:20:22 AM

To:

deltacountylanduse@deltacounty.com

Subject:

CAFO regulations

Hello! My name is Mari McCarville, and I am writing to comment on the second draft of land use
code for Delta County Colorado. As a permanent resident in this county, I believe that we need
stricter regulations on composting of chicken manure from CAFOs. Please help stop the spread of
chicken manure over fields that are adjacent to schools, homes, farms, and ranches. I grew up in
this beautiful county, and I do not want to see our rivers and homes polluted with chicken manure
that is not properly composted.
We must act now to regulate land use and preserve the beauty in this county!
Thank you,
Mari

From:

'tenaeprice@aol.com' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/17/2020 11:30:26 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

land use code

Dear County Commissioners,
As a homeowner in unincorporated Delta County for over 40 years, I am extremely concerned about the proposed new land use code.
The expansion of the Right to Farms statue to allow agriculture uses such as CAFOs and IAFOs, regardless of when they are
established, denies preexisting landowners any legal means of objecting. These operations are significant sources of hazardous air
and water pollution and to allow them to be established within 150 feet of an existing home and denying the homeowner any legal
grounds for objection shows a disregard for the personal rights of county taxpayers. Recommended set backs for CAFOs and IAFOs
should be the same for existing homes as it is for schools, 2,640 feet, one half mile. The same concern that is being extended to
school children should be extended to their homes. The fact that other localities keep feedlots and barns 1,320 feet from preexisting
homes shows a consideration to residents that should be followed in Delta County, but this distance isn't far enough when our prevailing
winds are considered and the distance that particulates can travel. Odor, truck traffic, pollution, and reduced property values are very
serious issues to established property owners.
Tena Price
26559 Redlands Mesa Rd.
Hotchkiss

From:

'mtpricers' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/17/2020 10:28:36 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

proposed land use code

Dear Commissioners,
I have some objections to the proposed land use code. 1st - the land use code requires feedlots and chicken barns to be at least 2,640
feet from schools but allow them within 150 to 300 feet of homes. I strongly feel the minimum setback should be at least 1,320 feet
from neighboring properties but would prefer the setback to be the 2,640 feet recommended for schools. 2nd - The Right to Farm statue
protecting farming, dairies, CAFOs, and IAFOs should only apply to existing operations. It should not be expanded to all agricultural
operations regardless of when they are established. Existing home and property owners should have the opportunity to object and
oppose new operations that would adversely affect their air and water quality.
I have resided in rural Delta County for over 40 years. Existing homes and small farms have the right to be protected from new
industries that would threaten their health and property values.
Sincerely,
Michael Price
26559 Redlands Mesa Road
Hotchkiss, Co 81419

From:

Elizabeth Lilien <lisel@paonia.com>

Sent time:

08/17/2020 04:07:20 PM

To:

deltacountylanduse@deltacounty.com

Subject:

land use

I have an objection to the land use plan that is to be reviewed today...to allow
any type of farming (specifically chickens) that could be a detriment to our bucolic valley.
I am very much in favor of agriculture but it must be for the betterment of
our environment. The egg production that has taken place causes environmental
problems, disease, noise from many trucks and other problems for all: annoyances that
do not fit with our lifestyle. As we have experienced with this corona virus we must keep our
beautiful valley healthy. Thinking seriously before this land use plan goes becomes a reality.
thank you, Elizabeth Lilien
Crawford, Co

From:

Robert Orlando <livingland1@gmail.com>

Sent time:

08/17/2020 07:42:45 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Land Use

The Land use plan in it’s current form is not acceptable. The glaring problem is that you have
treated CAFO’S as if they are agricultural when in actuality they are industrial. I have 40 acres
of hay and pasture, 1000 fruit trees, cows, sheep and chickens. I am committed to keeping
agriculture healthy and growing in Delta County and be concerned with the health, safety and
welfare of my neighbors. Without a MINIMUM setback of 1320’ for the industrial sites there are
going to be big problems. If the setback is 2640' for schools and then the kid goes home and an
industrial operation is next door to them what good is that.Without a process for neighbors to
review and have input to these industrial uses that for some reason you call Agricultural you are
giving industry priority of citizens. This in not right or forward thinking. This may have been OK
20 years ago but we know too much now to proceed like this. Clean air, clean water and citizens
first.
Sincerely
Robert Orlando
PO Box 628 Paonia, CO 81428

From:

Randy Campbell <rcampbell17440@gmail.com>

Sent time:

08/17/2020 06:39:00 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

County land use plan comment

To Whom it may concern,
This is a comment regarding the CAFO (and other animal feeding operation) portions of the Draft Land Use Plan.
I am given to understand, the draft regulations would allow CAFOs as close as 300 feet from a residence. The length of a football field. This is
clearly too close and would impose undue and undeserved hardship on a property owner unlucky enough to be in that situation. They would
experience noise, dust, smells, pollution, and vehicle traffic that would seriously degrade their quality of life and the value of their property.
Although the County Commissioners say they respect property rights, this plan clearly contradicts that. There is a concept called the "Right to
quiet enjoyment" of one's property. A plan such as this violently violates that right. It gives all the rights to those who wish to create noisome
industry. And they should be able to do that, but the distance from an existing residence should be at least 1/2 mile.
Respectfully,
Randy Campbell
17440 Farmers Mine Rd.

Virus-free. www.avg.com

From:

Valley Organic Growers Association <vogaco@gmail.com>

Sent time:

08/17/2020 11:19:34 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

VOGA comments on the second Draft Land Use Code

Attachments:

VOGA-Land-Use-Codes-Comments.pdf

Land Use Code Written Comments - PDF Steve Harper.docx

Attached you will find Valley Organic Growers Association's comments on
the second Draft Land Use Code. We also attached Mr. Steven Harper's
comments, which serve as the basis for our comments.
Molly Moore
President, Valley Organic Growers Association

VOGA-Land-Use-Codes-Comments.pdf

Date: 17 August 2020
To: Delta County
From: Valley Organic Growers Association
Draft Proposed Land Use Code Comments
After reviewing the Draft Proposed Land Use Code, the Valley Organic Growers Association
has the following comments:
First, we have also reviewed Steve Harper’s comments on the draft, and feel he has thoroughly,
accurately and articulately addressed our concerns. We urge you to take his suggestions.
In particular, we are concerned with setbacks from intensive animal operations, setbacks to
farms and to residential structures. We feel strongly that the proposed setbacks are inadequate
and do not protect adjacent landowners and their homes and businesses.
Additionally, provisions protecting organic farms, certified and non-certified, are essential to the
county’s stated aim to preserve agricultural operations. Agritourism, in all its forms, must also
be protected.
Thank you for your work on this draft, and we appreciate the thought and eﬀort that went into
it.
Sincerely,

Molly Moore
President, Valley Organic Growers Association (VOGA)

Land Use Code Written Comments - PDF Steve Harper.docx

To: Delta County
From: Steve Harper, Hotchkiss
July 22, 2020
Written Comments on Draft Proposed Land Use Code
GENERAL OBSERVATIONS:
There is a great deal of hard work evidenced in the draft Code and much to like. I commend the
effort. As one example, I find the rural residential use density standard found in section
5.B.2.a.2 on page 39 to be a good way to preserve the rural character of the County. My guess,
however, is that when this density standard is more widely understood, it will be the subject of
much criticism.
I am disappointed, however, that when compared with the existing Regulation for Specific
Developments, the proposed land use code eliminates opportunities for neighboring landowners
to be involved in the planning process and to protect their rights as private property owners. The
new Code will permit most uses with only administrative review (meaning no public hearing)
based upon generalized regulatory standards leaving a great deal of discretion to the County
Planning Department. The touchstone land use planning concept of whether a new use will be
compatible with existing uses appears to have been abandoned, leaving little to protect existing
private property rights. Uses that are normally seen as incompatible will be allowed with little
regulation and existing land uses will be impacted without recourse.
I am really disappointed at the provisions concerning Animal Feeding Operations (AFO’s) or the
euphemistic phrase “Intensive Agricultural Uses,” a phrase that seems designed to foster the
misconception that such uses are simply another form of desirable agriculture. It should hardly
be disputed that these uses are really industrial in nature and their impacts deserve to be treated
as such. In my opinion, the relatively minimal regulation of these uses will encourage their
appearance in places where they are incompatible with existing land uses, threaten the public
health, increase neighbor conflicts, reduce property values, all to the detriment of the County and
its residents.
In particular, I find the proposed setbacks for Intensive Agricultural Uses to be an insult to
neighboring private property owners. These industrial type uses (with large, warehouse type
structures, serviced by semi-tractor trailer trucks, that have the known potential to produce noise,
odors, air and water pollution) are proposed to be allowed in all County Ag/residential zones
with minimal regulations interpreted and administered by the County Planning Staff. A
warehouse structure or feed lot confining 300 cattle, 750 pigs or 15,000 chickens (like the one on
Powell Mesa) will be allowed to locate as close as 150 feet from a neighbor’s house (300 foot
minimum with the possibility of reduction up to 50%). Feet, not yards. That’s the goal line to
the 50 yard line. Most confined structures have huge fans designed to clear the air, dust and
odors from inside the warehouse and blow it out into the atmosphere. If the neighbor’s house is
150 feet immediately downwind from the warehouse, the fans will blow dust, odors, bacteria,
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molds and pathogenic fecal matter into their house. Life for the neighboring family as they
formerly knew it, will be totally transformed and the family’s health may very well be
endangered. Their property values will plummet. The AFO owner will prevent any nuisance
lawsuits by invoking the “Right to Farm.” Not only that, but the proposed close setbacks will
totally discourage light industrial uses like agri-tourism, from locating anywhere in Delta County
because of the real possibility of an AFO locating within 150 feet of their investment. It’s
irresponsible for the County to go down this road.
The draft Code’s unreasonably close setbacks from neighboring houses are not based upon
examples from other Colorado counties or other states; they are totally arbitrary and appear to be
designed to allow as many Animal Feeding Operations in the County as possible. As a member
of the CAFO Working Group, I offered substantial research and evidence of how and why these
uses are regulated in other parts of the State and country. The proposed setbacks blatantly ignore
this research. In states where there are large numbers of AFO’s like Illinois and Missouri, their
land use regulations require that all animal feeding operations of 50 animal units or more be at
least a ¼ mile (1,320 feet) from a neighbor’s house and farther the larger the AFO. We could
learn from other State’s experience as I explained in my comments to the County Planning
Commission and Commissioners in December, 2018. I further explained the significance of
states like Illinois and Missouri to Planning Commissioner member Kim Shay back then. I
include a copy of that note to her with these comments. I do not understand why the County
chooses to promote Animal Feeding Operations, especially when the County’s economy is
trending toward residential retirement housing, organic agriculture and Agri-tourism.
Interestingly, the draft Code requires that all animal feeding operations be no closer than ½ mile
(2,640 feet) from schools for good reason: children are far more susceptible to pollutants than
adults. Why keep the AFO ½ mile from children at school, but allow it to locate within 150 feet
of that child’s bedroom?
In the proposed Code, Sexually Oriented Businesses, Outdoor Shooting Ranges and Landfills are
required to be at least 1,000 feet from a dwelling unit, but a barn confining 15,000 chickens can
be as close as 150 feet. In order for the Code to be taken seriously, these absurd setbacks cannot
stand.
I offer specific suggested modifications at the end of this memo, but I’d like to discuss more
of my proposals immediately below:
Need for Animal Units/Acre Standard: The draft Code does not limit the number of animal
units per acre like Mesa County does. Mesa County allows no more than 4 animal units per acre.
In Mesa County, if an owner owns 35 acres, they can confine a total of 140 animal units.
According to Delta County’s draft code, an owner who has at least 35 acres can confine an
unlimited number of animal units.
Need for Protection of Organic Agriculture: Delta County has the highest number of
organically certified farms in Colorado, yet there are no protections in the draft Code of these
farms from AFO’s. Drift of manure and other pollutant components could lead to organic
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certification cancellation. There should be a setback category from organic certified farms of a
sufficient distance so that the impacts of AFO’s do not threaten these certifications.
Need for Protection of Agri-Tourism Businesses: Delta County has a growing number of
Agri-tourism businesses from farm stands like Delicious Orchards to the numerous wineries and
tasting rooms. There should be an AFO setback category to keep them away from these Agritourism businesses.
Need for Protection from Existing Subdivided Lots as well as structures: Although the draft
Code mentions that there are setbacks from “residential uses,” the phrase is not defined. It
should be defined and should include existing subdivided lots; otherwise, those lots can be
diminished in value or become worthless if an AFO is built next door.
Need for Manure Regulations: The draft Code does not have sufficient regulations for the
disposal of the massive tons of manure that AFO’s generate. For example, a 15,000 chicken
barn creates the same amount of solid waste per day as the entire Town of Hotchkiss. Most
states and counties that regulate AFO’s require such things as application of the manure at
agronomic rates to avoid runoff into water sources. Most states require that it be applied when
it’s not windy to prevent drift of manure onto neighbors’ houses, and most states require strict
measures while transporting the manure to prevent spills and pollution. Some states require the
manure to be composted to reduce odor and potential toxins. The draft Code should be amended
to specifically require all of these things.
Need for Greater Setbacks for Large CAFO’s: If an AFO has 1,000 or more animal units,
there is only one setback requirement from residential uses – 1,000 feet. While I believe the
1,000 feet should be at least a ¼ mile minimum, there should also be a requirement that the
larger the AFO, the greater distance it must be from a neighboring residential use. I suggest an
additional 440 feet for each 1,000 animal units.
Need for AFO Truck Hours Regulations: Although the draft Code requires a “truck routing
plan,” the draft Code does not limit the hours of operation of trucks servicing AFO’s. Trucks,
often semi-tractor trailers, should not be allowed to be used after 8:00 p.m. or before 6:00 a.m.

The above needs are incorporated into my specific recommendations on the following pages.

3

Land Use Code Written Comments - PDF Steve Harper.docx

SPECIFIC RECOMMENDATIONS:

(1) Suggested Changes to Table 2b (page 30):
Table 2b – Land Use by Zoning District:

MAFO
IAFO*
CAFO**
CAAP

A35
L*
C***
C***
C

A20
L*
C ***
-----

A5
---------

*Minimum acreage for an IAFO use should be 35 acres with a 4 Animal Unit/Ac. Maximum.
**Minimum acreage for a CAFO use should be 70 acres with a 4 Animal Unit/Ac. Maximum.
***Conditional use hearings where compatibility with existing neighboring uses is specifically
one of the criteria considered. Most counties in Colorado and other states require compatibility
review.
Comments:

- AFO’s are incompatible and inappropriate in the A5 zone.
-

IAFO’s should also have a minimal acreage requirement (suggested 35 acres)
and the minimum acreage or CAFO’s should be larger (suggested 70 acres).

-

A 4 Animal Unit/acre requirement should govern all intensive ag uses as it
does in Mesa County.
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(2) Suggested Changes to Table 2c (Page 38):
Table 2c – Setback Standards for Intensive Agriculture
MAFO

IAFO

CAFO

CAAP

Part A
From Residential* Uses

1320 feet** 1320 feet

2640 feet*** 2640 feet

I suggest the following categories be
added:
From farms with Organic Certification 1320 feet 1320 feet

2640 feet

2640 feet

From Agri-tourism uses

2640 feet

2640 feet

1320 feet 1320 feet

Comments:
*“Residential” should be defined to include existing subdivided residential lots.
**This is the minimum setback in Illinois per Warren D. Goetsch, Deputy Director,
Illinois Department of Agriculture for all AFO’s of over 50 A/U’s designed to minimize
neighbor conflicts. Has worked well in Illinois according to Mr. Goetsch.
***With an additional setback of 440 feet per each 1,000 Animal Units over the first
1,000 a/u’s as required in Illinois.
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(3) Suggested Changes to section 5.B.1, (Pages 37 thru 39):
1.a. Change to incorporate suggested minimum acreages for IAFO (35 acres) and CAFO
(70 Acres).
1.b. I’m suggesting the Table 2.c. changes noted above.
1.c. Dust and Odors: There are objective standards that should apply to both of these;
otherwise, this is left to the discretion of the Planning Staff, is not predictable and will not be
effective or enforceable.
1. d. Water Quality: The Colorado CDPHE water quality standards should be mentioned
here.
1.e. Noise: There should be established decibel level standards here; otherwise, this is
left to the discretion of the Planning Staff, is not predictable and will not be effective or
enforceable .
1.g Trucks: In addition to the routing plan, there should be a limitation on time of use
during the day here: I suggest no trucks after 9:00 p.m. or before 6:00 a.m.
1.h. (Page 39): This section should be eliminated in its entirety. If the established
setbacks were reasonable to begin with, this section could have merit (especially if it were
amended to require written and recorded neighbor waivers), but the established setbacks are
already so ridiculously close to neighbors’ houses that to have this section is further insult to
private property rights.
1.i. Manure Regulations: This category should be added to require composting of
manure, strict standards for transporting the manure, that it be applied at an agronomic rate,
that it not be applied during windy conditions, etc.
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To Kim Shay, Delta County Planning Commission
From Steve Harper, Member, CAFO Working Group
December 6, 2018
In response to your observation about Illinois and Missouri CAFO setbacks:
You said you’d prefer to see what other Colorado counties do rather than what other states like
Missouri or Illinois do. Last night wasn’t the time to get into the details, but I’d like to respond
here.
First, I realize that the CAFO Working Group was not simply focused upon egg-laying facilities,
but that’s the type of animal feeding operation that is now targeting Delta County, so it makes
sense to look hard at such facilities and get prepared for more to come.
I searched dozens of Colorado counties looking for examples of CAFO regulations applicable to
smaller Animal Feeding Operations – similar to the 300-400 Animal Unit chicken barns that are
being constructed in Delta County and which are associated with or actually franchised by
Fairfield Specialty Eggs, Inc., which is a corporation with headquarters in Illinois. The Fairfieldfranchised barn recently approved on Fruitland Mesa is for 20,000 hens – a 400 animal unit
facility if we consider 50 chickens as one animal unit. (Most jurisdictions treat 50 chickens as
one animal unit; e.g., Mesa County, Weld, Alamosa, Lincoln and more.) The barn on Powell
Mesa is a 300 animal unit facility, having 15,000 chickens.
I found very few Colorado counties’ regulations that directly address such smaller facilities: 300
to 400 animal units. Mesa County’s setback of a quarter mile starts with facilities of 1,000
animal units, but Mesa County also has limits on Animal Units per acre (no more than 4 animal
units per acre in rural areas) that would apply to these smaller barns. To my knowledge, Mesa
County does not yet have any of the smaller layer barns. Alamosa county starts with 500 animal
units and requires these to be one-half mile (2640 feet) from occupied residences, but I don’t
believe there are any of the smaller layer barns in Alamosa County either.
But there are many of these smaller barns in other states – especially in Illinois – where Fairfield
is located and in neighboring Missouri. Since these states have years of experience with these
smaller barns, I felt that we could learn something from them. As mentioned, Illinois requires
these barns to be at least a quarter mile (1320 feet) from neighboring houses to minimize
conflicts.
Many Missouri counties have enacted public health ordinances to regulate CAFO’s. For the
most part, these health ordinances start with 300 animal units and, for the most part, the Missouri
Counties also start with quarter mile (1320 foot) setbacks. Linn County, Missouri’s ordinance is
in the Dropbox Resource materials. I would urge you to review it.
So, you’ve got two examples from jurisdictions with years of experience that would require
the 300 to 400 animal unit layer barns of the type that are coming to Delta County to be a
quarter mile away from neighboring occupied houses. As you can see, my recommendation
to learn from Illinois and Missouri does not come from any affinity with the Midwest over
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Colorado, but springs from my research for regulations in areas of the country that have actual
experience with what is now facing Delta County.
I get it. We are not Illinois or Missouri. But geography is not the issue. From an agricultural
statistic standpoint, Linn County, Missouri (you can see their ordinance in the resource
materials) is quite similar to Delta County:
Delta County:
Area: 1,149 mi²
Population: 29,979 (2015)
Density: 26 persons/sq.mile
No. of Farms: 1250
Ave. Size of Farms: 201
Crop Sales $23,582,000 (42 percent)
Livestock Sales $32,056,000 (58 percent)

Linn County, Missouri:
Linn County is a county located in the northern portion of the U.S. state of Missouri.
Area: 621 mi²
Population: 12,308 (2015)
Density: 19.8 persons/sq. mile
Farms: 1039
Ave. size of Farm: 323
Crop Sales $39,327,000 (59 percent)
Livestock Sales $27,305,000 (41 percent)
_______
Source: National Agricultural Statistics Services, USDA

And, as the Deputy Administrator of the Illinois Department of Agriculture Warren Goetsch
stated, the efficacy of a setback is judged by how well it reduces farmer-neighbor conflicts.
Our need to reduce farmer-neighbor conflicts is identical to the need in Illinois and Missouri.
Mr. Goetsch said that their quarter mile setback has worked well since 1996.
The Powell Mesa barn was allowed to locate within 900 feet of neighbors downwind from the
prevailing southwest winds. That led to tremendous conflict involving health issues and lawsuits
with thousands spent in attorney fees. I think the extra 420 feet and consideration of prevailing
winds would have made a world of difference.
Thanks for all of the time you’re devoting to these issues. Nothing less than the future of Delta
County is at stake. Thanks for listening.
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From:

A. Paul Douglas <apaulmarion2@gmail.com>

Sent time:

08/18/2020 12:36:58 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

CAFO regulations

I am appalled at the present proposal for CAFO regulation in Delta County. These operations are a HUGH threat to water and air
quality and the present plan is most inadequate.
Please develop a more responsible approach to these operations.From what we know of the soils and water quality in Delta
County I would personally just as soon prohibit them altogether.
A. Paul Douglas

Virus-free. www.avg.com

From:

john benjamin <benjaminjohn52@gmail.com>

Sent time:

08/18/2020 02:52:58 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

Thank you for the opportunity to address a few of the shortcomings of the Draft Land Use Plan.
My simplest remarks are to state my hope that you will accept the suggestions of Steve Harper who as we all know has spent a
great deal of time on this issue. His remarks are concise and well documented.
I would like to add my emphasis that these new Land Use Regs simply cannot injure the property rights of existing landowners...in
other words private property rights are guaranteed in our Constitution ! Government action ( or inaction !) cannot be allowed to be
injurious to our private property rights.
Mr. Harper's comments seem to adequately address many concerns that our family have. However, many other issues need to be
addressed to make Delta Co. A more attractive and welcoming place: junk yards, wrecking yards, used tire dumps , used house
trailer dumps and the like seem to be popping up on agricultural, rural land throughout the County. The visuals of uses such as
these are extremely detracting from the beauty of the County that we all cherish. I can only imagine the environmental damage that
they create...vermin, accidental fires, etc. Hopefully, intelligent planning will take care of some of these other blights on our
common ground as well as the issues that Mr. Harper raises.
Thankyou,
John Benjamin and family
15811-2900 Rd.
Hotchkiss, Co.

From:

Betsy Marston <betsym@hcn.org>

Sent time:

08/18/2020 12:12:43 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

commenting on land use draft plan

Thank you for attempting a plan for development in Delta County, but I was dismayed to read about the setback for housing from
oil and gas development. Have you learned nothing from the industrial chicken farm debacle on Hanson Mesa, which cost
taxpayers money that could have been much better spent elsewhere? As Steve Harper eloquently wrote in the Delta County
Independent, your setback allowance is ludicrously inadequate. Please increase the distance and make clear what areas are
inappropriate for any oil and gas activity. I live near an undeveloped 10-acre field, but if oil and gas operators decide to drill there
my quality of life would be ruined. Let's not forget this is a rural county with plenty of open space and clean air (when there aren't
wildfires). Allowing oil and gas operators to drill just about anywhere harms local agriculture and all residents who cherish an
outdoor healthy life. You will have a fight on your hands from outraged people if oil and gas drillers aren't constrained by more
stringent setbacks.

From:

'mike straub' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/18/2020 07:56:05 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Large cafo.

Cafe. Am opposed to the proposed allowing of large feeding animal projects in delta County. Right to farm doesn't mean right
to pollution for neighbors. Thank you for considering all residences not just big money. Michael straub hay farmer.

Sent from Yahoo Mail on Android

From:

Sally Kane <kanesally@gmail.com>

Sent time:

08/18/2020 12:47:25 PM

To:

deltacountylanduse@deltacounty.com

Subject:

citizen input for planning document

Please increase the setbacks on the CAFO's. What you have is not adequate.
Thank you,
Sally Kane
39677 Lund Road
Paonia, CO 81428

From:

michael edson <michael.edson.mail@gmail.com>

Sent time:

08/18/2020 01:53:57 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on draft Delta County Land Use Code

18 August 2020
To:

Delta County
DeltaCountyLandUse@deltacounty.com

From: Michael Edson and Jan Simmons
13331 4100 Road
Paonia, CO 81428
My wife and I live in an area of Delta County with mixed acreage sizes and shapes. Our property is less than 5 acres as
are a few others in close proximity. There are properties larger than 35 acres in the vicinity, so we are concerned about
the potential for Animal Feeding Operations (AFO) in our neighborhood, as well as other rural residential areas in the
county. And yes, we followed the well-published conflict between a private landowner and an adjacent proposed CAFO
involving the County a few years ago, and hope that the new land use regulations will protect property owners more
effectively than in that situation
We are reviewing the proposed Land Use Regulations. The draft Code starts out with good intentions, as shown in
Chapter 1, Section 2, A:
1. Promote the health, safety, and general welfare of the residents of Delta County;
2. Protect the character of existing rural, urban communities and neighborhoods in Delta County
...and from Chapter 1, Section 2, B, 1
b.The right to develop and improve private property does not include the right to physically damage or adversely
impact neighboring landowners
But the regulations diverge from the original intentions by reducing the rights of certain property owners and minimizing
regulations for AFO’s. We reviewed the public comments and very much agree with Steve Harper’s letter to Delta County
found on page 40. Here are excerpts:
To: Delta County
From: Steve Harper, Hotchkiss
July 22, 2020
Written Comments on Draft Proposed Land Use Code
I am disappointed, however, that when compared with the existing Regulation for Specific Developments, the proposed
land use code eliminates opportunities for neighboring landowners to be involved in the planning process and to protect
their rights as private property owners. The new Code will permit most uses with only administrative review (meaning no
public hearing) based upon generalized regulatory standards leaving a great deal of discretion to the County Planning
Department. The touchstone land use planning concept of whether a new use will be compatible with existing uses
appears to have been abandoned, leaving little to protect existing private property rights. Uses that are normally seen as
incompatible will be allowed with little regulation and existing land uses will be impacted without recourse.
I am really disappointed at the provisions concerning Animal Feeding Operations (AFO’s) or the euphemistic phrase
“Intensive Agricultural Uses,” a phrase that seems designed to foster the misconception that such uses are simply
another form of desirable agriculture. It should hardly be disputed that these uses are really industrial in nature and their
impacts deserve to be treated as such. In my opinion, the relatively minimal regulation of these uses will encourage their
appearance in places where they are incompatible with existing land uses, threaten the public health, increase neighbor
conflicts, reduce property values, all to the detriment of the County and its residents.

In particular, I find the proposed setbacks for Intensive Agricultural Uses to be an insult to neighboring private property
owners. These industrial type uses (with large, warehouse type structures, serviced by semi-tractor trailer trucks, that
have the known potential to produce noise, odors, air and water pollution) are proposed to be allowed in all County
Ag/residential zones with minimal regulations interpreted and administered by the County Planning Staff. A warehouse
structure or feed lot confining 300 cattle, 750 pigs or 15,000 chickens (like the one on Powell Mesa) will be allowed to
locate as close as 150 feet from a neighbor’s house. Feet, not yards. That’s the goal line to the 50 yard line. Most
confined structures have huge fans designed to clear the air, dust and odors from inside the warehouse and blow it out
into the atmosphere. If the neighbor’s house is 150 feet immediately downwind from the warehouse, the fans will blow
dust, odors, bacteria, molds and pathogenic fecal matter into their house. Life for the 2 neighboring family as they
formerly knew it, will be totally transformed and the family’s health may very well be endangered. Their property values will
plummet. The AFO owner will prevent any nuisance lawsuits by invoking the “Right to Farm.” Not only that, but the
proposed close setbacks will discourage light industrial uses like Agri-tourism, from locating anywhere in Delta County
because of the real possibility of an AFO locating within 150 feet of their investment. It’s irresponsible for the County to go
down this road.
The draft Code’s unreasonably close setbacks from neighboring houses are not based upon examples from other
Colorado counties or other states; they are totally arbitrary and appear to be designed to allow as many Animal Feeding
Operations in the County as possible. As a member of the CAFO Working Group, I offered substantial research and
evidence of how and why these uses are regulated in other parts of the State and country. The proposed setbacks
blatantly ignore this research.
Why keep the AFO ½ mile from children at school, but allow it to locate within 150 feet of that child’s bedroom?
We also agree with Mr. Harper’s recommendations for improvements to the Code:
Need for Animal Units/Acre Standard
Need for Protection of Organic Agriculture
Need for Protection of Agri-Tourism Businesses
Need for Protection from Existing Subdivided Lots as well as structures
Need for Manure Regulations
Need for Greater Setbacks for Large CAFO’s
Need for AFO Truck Hours Regulations
We encourage you to review Mr. Harper’s reasons for these recommendations and revise the Code as he suggests.
Sincerely,
Michael Edson
Jan Simmons

From:

Robbie LeValley <rlevalley@deltacounty.com>

Sent time:

08/18/2020 01:03:32 PM

To:

Betsy Marston <betsym@hcn.org>

Cc:

DeltaCountyLandUse@deltacounty.com

Subject:

Re: commenting on land use draft plan

Betsy
thanks for your input. The proposed land use plan is not addressing oil and gas setbacks. Oil and Gas regulations will be a
separate document and will utilize the SB 181 information.
On Tue, Aug 18, 2020 at 12:12 PM Betsy Marston <betsym@hcn.org> wrote:
Thank you for attempting a plan for development in Delta County, but I was dismayed to read about the setback for housing from
oil and gas development. Have you learned nothing from the industrial chicken farm debacle on Hanson Mesa, which cost
taxpayers money that could have been much better spent elsewhere? As Steve Harper eloquently wrote in the Delta County
Independent, your setback allowance is ludicrously inadequate. Please increase the distance and make clear what areas are
inappropriate for any oil and gas activity. I live near an undeveloped 10-acre field, but if oil and gas operators decide to drill there
my quality of life would be ruined. Let's not forget this is a rural county with plenty of open space and clean air (when there aren't
wildfires). Allowing oil and gas operators to drill just about anywhere harms local agriculture and all residents who cherish an
outdoor healthy life. You will have a fight on your hands from outraged people if oil and gas drillers aren't constrained by more
stringent setbacks.

-Robbie Baird LeValley
Delta County Administrator
Phone (o) 970-874-2102
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

BonnaSue BonnaSue <stargazersongbird@gmail.com>

Sent time:

08/18/2020 02:02:35 PM

To:

deltacountylanduse@deltacounty.com

Subject:

CAFO's

Stop!
If you do not understand the request to keep the land, air, water and crops safe please think of living right next door to one of
these.
Think about your lungs, your family's health, and that of your neighbors.
You are being held responsible for wise choices to benefit ALL residents of Delta County. Please represent ALL of us fairly and
wisely.
Stop this proposal and any further plans to build CAFOs with their contamination.
BonnaSue Draper
Crawford

From:

greg thompson <teamthompson1@hotmail.com>

Sent time:

08/18/2020 10:07:43 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comment on Land Use Code

Dear Delta County,
My comment follows:

To: Delta County
From: Greg Thompson, 40249 Swanson Road, Paonia
RE: Delta County Land Use Code
August 18, 2020
I attended several of the initial meetings regarding updating the county’s land use code. My
input at the time included some favorable remarks regarding agriculture’s future in Delta
County. Those favorable remarks were intended to apply to small operations (such as organic
farms and small family livestock businesses), not to large industrial farming operations, such
as feedlots and large-scale chicken farms. I believe large scale industrial farming operations
will lead to a decline in property values countywide and conflicts between residents and
industrial operators.
Planning process: Specifically, I believe the rights of current property owners should not be
subordinate to any new agricultural operation that moves into an existing neighborhood.
There should be an article in the new code that addresses and requires a new ag use (such as
a new CAFO) to be compatible with existing uses within the neighborhood. Existing nearby
and adjacent property owners need to be notified in advance of a proposed new ag operation
and given the opportunity to engage with public input into the county’s decision-making
process. The process of reviewing these new (to the neighborhood) ag industries should not
be totally at the discretion of the Delta County Planning Department. It is of utmost
importance that the rights of private property owners be protected. These existing property
owners need to be part of the process, not shoved aside. In addition, public hearings need to
be a part of the process for CAFOs and other large-scale ag operations so that non-adjacent
residents get a chance to voice their opposition or support. Delta County should not extend
the reach of Colorado’s Right to Farm law. The Colorado statue is sufficient. Creating an
extension will lead to declining property values, lawsuits and fights among property owners.
Cumulative impacts: The code needs to include provisions that deal with impacts from
cumulative large-scale ag operations, and not be evaluated on a case by case basis.
Setbacks: Current draft code setbacks for CAFO’s and other large-scale agricultural operations
need to be increased significantly. The current proposed setbacks are an injustice and insult
to nearby property owners.
CAFO size: Large scale CAFO’s should only be allowed on parcels 70 acres or larger.
Animal units/acre: I believe it is imperative that the code include a limit on the number of
animal units per acre. A limit similar to Mesa County (4 animal units per acre) is appropriate.
Strategy: I believe the county is headed in the wrong direction when it comes to promoting
Animal Feeding Operations. Delta County has become an attractive place for retirees and
remote workers to settle and live. Animal Feeding Operations will likely cause this contingent
to look elsewhere for a place to live. I also wonder if the county has studied or visited
communities in Midwestern US small towns where large scale industrial ag operations have
recently moved in. It is my understanding that the complexion of those communities changed
dramatically as large-scale ag operations became established. Is Delta County prepared for
this?
Please take these comments into consideration as you prepare a final code.
Thank you for the opportunity to comment,
Greg Thompson

Sent from Mail for Windows 10

From:

Karen Ortiz <techiebetty@gmail.com>

Sent time:

08/18/2020 12:29:08 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

John D. Batis <John@ortizbatis.com>

Subject:

Delta County Draft Land Use Code Comments

Attachments:

Ortiz-Batis_LandUsePlanning_Draft2_Comments_8_16-2020.pdf

To Whom This May Concern:
Please accept our attached comments on the draft land use code.
We appreciate the efforts of all involved in the land use planning process.
Sincerely,

Karen Ortiz and John Batis
970-596-9977 (c)

Ortiz-Batis_LandUsePlanning_Draft2_Comments_8_16-2020.pdf

35123 Hanson Mesa Road
Hotchkiss, CO 81419
August 15, 2020
techiebetty@gmail.com
TO: Elyse Ackerman-Casselberry, Delta County Planner
FROM: Karen Ortiz and John Batis
RE: Written Comments on Delta County Land Use Code - Draft 2
Dear Ms. Ackermann-Casselberry:
Karen has lived in the county since 1982, with a 12-year hiatus in the Denver area
(2000-2012). John, Karen’s husband, has been a resident since 2017. We own a home and
22 acres of land below east Powell Mesa, in unincorporated Delta County. We appreciate the
opportunity to comment on Draft 2 of the County Land Use Code.
We applaud the hard work revealed in the breadth of the code and believe the end result
will lend more clarity and parity to land use processes and development moving forward.
Our concerns will address the following areas:
1. Oil and Gas Extraction and Support Services
2. Set back requirements are far too lenient for a respectful and healthy
relationship between neighbors;
3. Protecting and conserving water quality and quantity is paramount for the
County’s prosperity in the future;
4. The County should not be more liberal in applying Colorado’s Right to Farm
statute with regards to `iling nuisance suits; and
5. The County should consider adding organic agricultural protections.
I. Oil & Gas Extraction and Support Services
The draft plan de`ines Oil & Gas Extraction and Oil & Gas Extraction Support Services (pg.
162). Oil and Gas Services are coded “Limited*” 1 in all but the Rural/Industrial and
Commercial zone where they are “Allowed as a Right”, and don’t require review. Oil and Gas
Extraction are “reserved” in each district (Table 2.b - Land Use By Zoning District pg. 30 and
31 respectively). Karen participated in and followed the Oil and Gas Task Force on behalf of
1Limited

uses require a zoning permit and sketch or site plan approval. Zoning permits are
issued by the Director After administrative review for compliance with specific standards that
pertain to the use, as well as the general requirements of this Code. Applications for limited
uses may be referred to specific referral agencies. If there is an asterisk (*) next to the L, then
public notice of the application is required pursuant to Chapter 8, Section 4, Preliminary and
Final Plats Public Hearing Review. See Chapter 9, Section 1, Approvals and Denials. Other
types of permits (e.g., well permits, septic permits, or access permits) may also be required.

Ortiz-Batis_LandUsePlanning_Draft2_Comments_8_16-2020.pdf

the Western Slope Conservation Center. She understood that the County postponed the
work of the task force, awaiting `inal passage of Senate Bill 181 and Colorado Oil and Gas
Commission rule making which would issue new regulations. The county would then enter
into a process to determine if additional local regulations should be added. The plan should
explicitly make such a statement and de`ine the permitting process for Oil & Gas Extraction
per state statute. To do less than this risks the health and livelihoods of all who depend on
clean water, air and safe business practices for their prosperity and quality of life.
II. Setback Requirements
The discrepancy in the code’s setback requirement for all types of animal feeding
operations (AFOs) is disturbing. While the draft code requires AFOs be set back 2,640 ft.
from schools, it allows them to be 150-300 feet from a neighbor’s property line (pg. 38).
Truck traf`ic, odor, noise, and air & water pollutants resulting from such operations risk
neighbors’ health, and can adversely impact their property values and quality of life.
Setbacks of 1,320 ft. for Minor and Intensive AFOs and 2,640 ft. for Concentrated AFOs
would be a more respectful standard to set. In the case of Minor and Intensive AFOs it
would be consistent with the 1,000 ft setback for land`ills, sexually oriented business, and
outdoor shooting ranges.
III. Water Quality and Quantity
The Setback Standards for Intensive Agriculture (Table 2.d., pg 38) is severely inadequate in
addressing pens, waste lagoons, and carcass disposal area setbacks from water sources,
whether streams and rivers (200 ft.), irrigation ditches (100 ft.), community (300 ft.) and
domestic wells (150 ft.). We think that is grossly inadequate given the increasing incidence
of drought and decreasing quantity of water in Western Colorado. Requiring a 1,250 ft.
setback for pens, waste lagoons, and carcass disposal areas is responsible and minimize the
risk of polluting water sources.
Furthermore, there is no mention of solid waste collection/storage such as occurs when
manure is cleaned out of large AFOs and mounded outside. A heavy rain event on a
manure/ solid waste site under these proposed regulations could cause runoff into
neighboring water bodies. A reasonable standard for solid waste collection/ storage and its
removal must be set.
III. Application of Colorado’s Right to Farm Statute
The draft code inappropriately expands the use of Colorado’s Right to Farm Statute
nuisance suit regulations “… to uses in the agricultural land use category regardless of when
they are established.” When we purchased our home and land in 2017, we considered the
locations of nearby agricultural businesses and would feel blind-sided if a neighbor’s new
agricultural development was allowed and we were unable to object to any environmental
impacts on us. Grandfathering in ag operations is reasonable, not allowing neighbors to
have input to legally protect themselves from the hazards of a new AFO is unreasonable.
This language should be struck from the code.

Ortiz-Batis_LandUsePlanning_Draft2_Comments_8_16-2020.pdf

IV. Organic Agricultural Protections
As written, the code doesn’t protect Delta County’s organic agricultural operations from
AFOs. Pollutant, manure and other toxic drifts from neighboring AFOs could result in an
organic operation losing that costly and valuable certi`ication. Delta County has the largest
number of certi`ied organic farms in the state. Agri-tourism is thriving as a result. Please
add a setback category at an appropriate distance that would protect organic certi`ications.
We are all for agriculture in the county, and feel its heritage makes Delta County special.
Agriculture must be respectful of neighbors’ non-agricultural land uses. Failing to do so
would undermine the County’s ability to diversify the economy, increase recreational and
Agri-tourism, and encourage small sustainable, organic farming production and cottage
industries. Along the same lines, Oil & Gas Extraction and Support Services should be
respectful neighbors. They should be allowed where compatible with other land uses and
adhere to the strictest of protections for the health of the land, air, and watershed and
health and safety of all citizens. We want Delta County to be open for business, allowing
business that is compatible with current use, and respects neighbors’ property rights,
health and safety.
Respectfully submitted,

Karen M. Ortiz

John D. Batis

From:

Tom Pachl <tompachl@gmail.com>

Sent time:

08/18/2020 01:06:02 PM

To:

deltacountylanduse@deltacounty.com

Subject:

comments re: Land Use Plan

Hello,
I’d like to offer the following comments re: the County Land Use Plan. I am a resident of unincorporated Delta County (Rogers
Mesa). We breed and sell sheep, and we also farm hay. We are surrounded by neighbors who also raise animals and crops.
I think the portions of the Plan dealing with Confined Animal Feeding Operations (CAFOs) are too lenient given the negative
impacts (pollution to people, animals, crops and water, dust, odors, etc.) of these operations on surrounding property owners.
In particular, I would like to see the following changes:
·

·
·

CAFOs should be Listed as “Conditional”, and requiring approval, following public notification and review. Proposed
projects with significant objection should not be approved. There will be proposed CAFOs that don’t generate much
objection – they will be the ones that are properly sited.
Much greater setbacks than those currently specified in the Plan. Greater consideration should be given to the longer
setback recommendations of the CAFO Working Group.
The “Right to Farm”, which was intended to protect existing Ag from new residential, should not be extended to new
CAFOs. To do so would be a “taking” of private property rights from existing owners.

The outsized, negative impacts of CAFO operations on surrounding property owners is what warrants more restrictive
conditions in the Plan. These operations, and their impacts are not just Ag, they are properly termed Industrial Ag. These
operations can have a place in the County, but that place should be set back far away from neighboring properties.
Thank you for the opportunity to comment.

Tom Pachl, CPA
tel: 970.872.1900

From:

Allison Elliot <brilliot@gmail.com>

Sent time:

08/19/2020 01:41:00 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

To it may concern:
I am submitting these comments for the record on the second round of the Proposed Land Use Regulations.
I was part of a very good meeting with Elyse Casselberry along with Andrew Taylor of CPW and Ben Katz of the Western Slope
Conservation Center. Robbie LaValley and Ryan Mumby were also part of the meeting.
It is gratifying to see some of the feedback WSCC provided being put into the proposed regulations. It became apparent that there
will need to be continued close communication between CPW and the County when it comes to wildlife. It seems that CPW is
taking on a large part in keeping wildlife corridors identified and open for Delta County. I wonder if that is realistic given that they
are required to review every application even for those parcels that are not likely to have wildlife issues.
WSCC pointed out that there are really no mechanism to enforce what CPW may recommend. That is a problem that must be
remedied so that the Land Use Regulations will support the Master Plan document adopted by the County Last Year.
To that end, I am wondering if there is a map that shows all the parcels that have been, or will be designated under the new Master
Plan and Land Regs, as having Wildlife or Stewardship designations. Ms Casselberry stated that there is plat note language ready
to attached to those parcels, so I assume that those parcels have been identified. If such a map exists, I think that it is necessary to
make it available to the public. If that map does not exist, it sounded liked Andrew and Ryan would be able to make that happen.
I don’t envy the County’s position when introducing these maps that will show new limitations to the land they currently own. But
that is what zoning does.
The other thing that stood out is the connection between Minimizing impacts and Mitigation of those impacts. If a project cannot
avoid an impact, then it will need to minimize it through mitigation. It is not clear who is responsible for creating the plan or who is
to review the plan to see if it is valid. I am guessing it is CPW. Is there a fee structure planned to help pay for this review process?
Perhaps there is already something in place to do the reviews they are already asked to do.
I want to say again that I feel Cumulative Impact should have primary consideration when it comes to all matters concerning the
development of Delta County. That is the whole point of creating regulation is to regulate the impacts of unchecked development.
Currently statements about Cumulative Impacts appears deep into the sections on Wildlife Corridors and CAFOs. I insist that
there be elevated and transparent considerations of cumulative impacts of these two areas of concern because they are
foundational to the character of Delta County.
In closing, I look forward to the next iteration of the Proposed Land Use Regulations. I know it is a big step for the County and
that you can’t please everyone. I appreciate that you all view it as a living document and that we will all be part of making it work
for us into the future. Please know that WSCC will do its part to support the County in making sure that the Public Land Asset that
we all enjoy remains healthy and vibrant.
Sincerely,
Allison Elliot

From:

'Heidi Marlin' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/19/2020 02:41:06 PM

To:

DeltaCountyLandUse@deltacounty.com <deltacountylanduse@deltacounty.com>

Subject:

Delta County Master Plan Land Regulation comments for Draft 2, due Aug 21

To Delta County Commissions and Planning committee for Delta County Master Plan Land Regulation Update:
Thank you for hosting the open house meeting in-person and on ZOOM Monday August 17,2020. Being a
healthcare provider who serves mostly those who cannot make it out of their home, but still hope/wish to make
public comment or listen to these overview meetings, having on-going ZOOM public comment meetings are a
must outside of a pandemic era. This format allows all to have a voice.
I also commend Elyse Ackerman-Casselberry professional moderation of the ZOOM meeting and helping Delta
County residents know how best to address their question.
Secondly, my main input/questions for the current proposed regulations regard the impact on health. I would like to
know if this document would answer these questions or somewhere else at the county level these are specifically
identified:
Any oil and gas development that has a risk on impacting well water or any water source needs to be serious
considered as a concern. Operational Hazard Mitigation and Risk Management section does not identify notifying
effected neighbors of the plan nor update them of the bi-annual updated plan. Also who will be reviewing or
providing the scientific-bases of these plans and how does the plan guarantee that they are independent and nonbiased? Who is responsible the paying for this? How can these plans be contested if either science/review needs
to be updated or violation identified?
"4.07.110. Operational Hazard Mitigation and Risk Management" -- Are these hazard mitigation and risk
management plans public information? We have heard our neighboring property has highly explosive material on it
related to its extraction process - but not through notification from the county. Our property is adjacent to this
property. It would be nice to have a place to find this information publicly without significant difficulty, allow public
comment, and be provided to those effected by the hazard plan given the impact on their animals and personal
health.
"4.07.120. Truck Routing Plans" Are these Truck Routing plans public information? How can a neighbor request
evaluation for one to be put into place? The plan as read does not identify who is to pay for the damage created by
the truck use. Also with the plan it does not provide parameters of what is acceptable -- eg - hours of use
recommended 9am-7pm or avoiding 9pm - 7am, etc. or all hours of the day are okay.
Who will enforce the violation to that is defined by these regulations? "The right-to-farm, as described and
protected by C.R.S. §§ 35-3.5-101, et seq. shall not be compromised by this Division. Uses in the agriculture land
use category shall not be found in violation of this Division to the extent that they employ methods or practices that
are commonly or reasonably associated with agricultural production." page 83. Who defines "commonly" and
"reasonably" at a county level or state level? Are there defined State requirements, example disposal
requirements for CAFO, that need to be loosely referred to for any of these enterprises.
The section on enforcement discusses a fine of $100 or 10 days in jail or both. Those both seem small
consequences compared to potential lifetime impacts on one's health or economic impact on neighboring land. Is
this the only accountable consequence provided? Is there a public record for these infractions easily accessible to
determine what is being discussed and how many are being processed and reviewed? Or repeat offenses?
Another example, is for nuisance light as outlined in "4.07.080. Exterior Lighting (a) Generally. Outdoor lights shall
be hooded or shielded (cut-off) so as to not cast light or glare onto adjacent property, or upwards in a manner that
contributes to sky glow that dilutes the night sky." Again, is there a way to search public records or contacts to be
able to contact owners to cover lights that do just this? And then is the second step to file a complaint with the
county that they have not held up to their agreement on their last building built?
Clarifying enforcement of the code is very important. As an example in the past when I have tried to bring up health
concerns about a chicken CAFO as a neighbor after public input was not considered in the decision, a health
department official, instead of providing me as a physician with data, I was given the statement, "where are we

going to get our eggs from?" Maybe this is an issue outside of a master plan alone, but really needs to be
addressed as a county. My concerns are the same as the letter I wrote generically regarding CAFO in July 2012
discussing concerns about waste management disposal for such operations that follow our State laws in order to
protect everyone's health. As we have seen over the last week with the surrounding fires and smoke in the air, a
Delta County health department official spoke to DCI (published August 12, 2020) said "Those people with heart
disease, respiratory issues, the very young and the elderly need to limit their outdoor activity." He is referring to
when increased particulates are in the air particularly when "visibility if less than five miles." Unfortunately,
inappropriate disposal of manure can also create unhealthy environments not only causing a chemical irritation to
the lungs but also a zoonotic infection, like pneumonia. Who is going to pay for medical bills of surrounding farm
animals or neighbors who become sick if State guidelines for manure disposal is not followed? What if the
violations occur after hours? occurs when other high AQI is present masking the violation? or on holidays? If
following rules cannot be guaranteed, then set-backs for CAFOs really need to be further away from agricultural
homes. I would reasonable argue CAFOs should be a minimum of 2,640 feet from neighboring residences if that
is what is allowed for distances from schools.
I hope to see our county to be as economically viable and community positive as possible and to help those who
are young farmers wanting to make it their life profession. I also hope to see accountability and personal
responsibility acknowledged. Prevention is usually cheaper than fixing the problem afterwards. Hoping that is what
the finalized master plan includes enforcement clarification as well as
I appreciate the involvement of the community in this process. Please reach out if you have further questions to
clarify my concerns. I look forward to seeing what changes are addressed in the 3rd draft of the master plan.
Sincerely,
Heidi Marlin, MD
Hotchkiss, CO

From:

'Augusta Boiani' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/19/2020 10:15:34 AM

To:

deltacountylanduse@deltacounty.com

Cc:

Gusti <augustagranzella@icloud.com>

Subject:

Set backs for Confined Animal Operations

Dear County Commissioners and Land Use Planning Members,
I could hardly believe my eyes when I read how little setback space is planned for CAFO’s in our county. Wasn’t the Hostetler
versus Susan Raymond and her neighbors enough to show what an outrageous issue this is? Couldn’t that money that was spent
fighting them have been used to better our roads or build something we could all share in? With the hot dry climate and now all the
ash falling down upon every surface isn’t it time we consider the health and welfare of the people here instead of the for profit
concerns of a few? What about my property rights? I know Colorado is a Right to Farm state, but that doesn’t mean it’s a right
to harm, and that is clearly how this law has been manipulated in favor of those who would profit at the expense of those of us who
don’t share that view.
We live within a short radius of the chicken houses north of the Field of Dreams. The dust and debris are detectable here on some
days when they are moving or cleaning them. Who cares about our lungs? Our property rights and the right to breathe clean air
don’t seem to count as long as someone is making money confining chickens.
Are you planning to allow hog farms too? Wasn’t the debacle of confined hogs near Payne Siding enough to deter this sort of
“agriculture”?
I generally respect the county commissioners hard work but this latest land use planning proposal is beyond the pale.
My family left the front range back in 1973 after ranching there since the 1880’s. We left because of the restrictions implemented
that would not allow a goat or steer or flock of chickens in our rural area. So I understand the over reach of government in a way
some may not. I also know that land use planning is a challenge for everyone and that there are many views to consider. I normally
leave it to the good stewards to figure out. But this latest news about set backs has me very concerned. I have put my life’s work
into our place here on North Road and I’ll be danged if I will accept this as it is.
So do better!!! Stop thinking about the profit of a handful of corporate “farmers” and start thinking more about how we will leave
this county to our children and grandchildren.
Our legacy matters. Short term gains at the expense of the air and water and land we depend upon should matter most.
Respectfully,
Gusti Boiani
20337 North Road
Eckert,CO. 81418
970-835-3081

augustagranzella@icloud.com

From:

ellza coyle <ellzacoyle@hotmail.com>

Sent time:

08/19/2020 06:15:01 PM

To:

deltacountylanduse@deltacounty.com

Subject:

comment

Hello Commissioners & those responsible for the open house held Monday Aug 17th in Hotchkiss CO. Thank you for the
opportunity to attend and learn more about the Land Use revisions.

As a resident of the North Fork Valley, a property owner and registered voter I'd like to make it known that I feel more
stringent regulations and larger set backs for CAFO, Contained Animal Feeding Operations, are needed.
I'm am not comfortable with the use of water some of these operations need when we are seeing water issues already
in the county. The size of those that are regulated, does not account for the smaller operations, yet with the same
issues as dust and contamination of the air, fire hazard with manure piles, smell and methane release.
My concern is we will create conditions among neighbors that will detract from much of what exist now in the area.
Kindness, help and assistance to one another when needed, while having a livelihood
If set backs were further than the 300' recommended, and known regulations were in place before a full application
was submitted and any size CAFO had to pass specific regulations, possibly this may result in a more peaceful
expansion.
Thank You
e.c. O'Reilly
Paonia CO 81428

From:

Gail Srebnik <gsrebnik@deltalibraries.org>

Sent time:

08/19/2020 01:36:21 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Land use

I hope when you consider this bill you put the wants and needs of those of us who live nearby who
might be effected by commercial use of this land.
Gail Srebnik, Stucker Mesa , Paonia, Colorado

From:

Terra Hegy <hegywt@gmail.com>

Sent time:

08/19/2020 03:53:24 PM

To:

deltacountylanduse@deltacounty.com

Subject:

land use draft

Should there be some number in Table 2.d, page 38, for CAFOs setback to property lines? Looks like it is missing.
Thank you,
Terra Hegy

From:

Jim Rianoshek <jrianoshek@comcast.net>

Sent time:

08/19/2020 09:51:24 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

mrianoshek@gmail.com; Jim Rianoshek <jrianoshek@comcast.net>

Subject:

RE: [gents] Fwd: please say no to CAFOs in your back yard TODAY!

Delta County Commissioners and Land Use People,
1. Don’t abandon existing standards that has new land compatible with the existing standards
2. Don’t extend Colorado Right to Farm Act. Leave as is.
3. No Cafo’s in Delta County. None.
Let us know both Mary and I, Jim and Mary Rianoshek, 16547 Farmers Mine Road, Paonia have exercised our freedom to prohibit the above.
Thank You,
Jim and Mary Rianoshek
From: gents‐coffee‐group@googlegroups.com <gents‐coffee‐group@googlegroups.com> On Behalf Of John Gavan
Sent: Monday, August 17, 2020 5:42 PM
To: Gents Coffee Group <gents‐coffee‐group@googlegroups.com>
Subject: [gents] Fwd: please say no to CAFOs in your back yard TODAY!
Per Mitch’s inquiry, the email address for comments is in the message below.

Begin forwarded message:
From: Rita Clagett <harriett115@skybeam.com>
Date: August 17, 2020 at 10:53:37 AM MDT
To: undisclosed‐recipients: ;
Subject: please say no to CAFOs in your back yard TODAY!
hi friends,
i’m late forwarding this, but it is essential that we make our voices heard before midnight thursday to try to stop the appalling ‘land use plan’
delta county has come up with. If you possibly can, attend one of the meetings on Monday Via Zoom at noon or in person at the Fairgrounds
5:30 ‐ 7.
please check out this 3 minute video to see why you don’t want one of these operations in your
neighborhood: https://youtu.be/MKyLhFYIXbc
In addition to these meetings today, you can make your objections by email at
thank you for your consideration,
rita

rita hines clagett
writer, photographer, artist
harriett115@skybeam.com
http://dukkaqueen.com

Greetings,

On July 6th, Delta County released the first draft of the Delta County Land Use Code.
We found out about the draft and the comment deadline of July 22nd two days before
the deadline. After a quick reading, we submitted comments and we are now going
through the document more thoroughly.
The proposed code is quite long and covers a lot of subjects. There is now a second
draft of the Code that incorporates some folks' comments on the first draft. Still, we

are extremely concerned about these things in the new draft, and we think you
may be too:
The abandonment of the existing standard of considering whether new land uses are
compatible with existing nearby uses,·
An extended interpretation of Colorado’s Right to Farm Act that says this Act will be “…
expanded to uses in the agriculture land use category regardless of when they are
established”,
And, the portion of the code that covers what are typically called CAFO’s, or “Intensive
Agriculture” in this Code, and which are medium and large confined animal feeding
operations. (See attachment for definitions of “Intensive Agriculture” in this Code.)

We are writing this email in hopes that you will attend either the virtual open house
next Monday, August 17th noon to 1 pm or an in-person meeting that evening.
Pre-registration for zoom meeting required here:

https://us02web.zoom.us/meeting/register/tZEvcuyrqDgoH9UeiK0WTD04fZYCevEVP1kG
Or, you can go to the in-person open house at Heritage Hall (at the Delta County
Fairgrounds) later the same day, Monday August 17th, from 5:30-7 pm.
The county will take comments on this second draft until August 21st (which
technically means midnight of August 20th). There needs to be a bunch of people
writing letters and requesting:
that the extended interpretation of the Right to Farm Act be struck from the code,
that the setbacks from residences for all the CAFO’s be increased to least a quarter mile and there is
opportunity for public input with permitting of all CAFO’s,
that compatibility with existing uses is considered for all significant land use changes
Attached you will find:
a definition of CAFO’s, or what the code calls “Intensive Agriculture”,
a table that shows the setbacks of various types/sizes of CAFO’s from both residences and water
sources,
the wording that is used for the extension of the Right to Farm Act,
the thorough comments, especially re. CAFO’s, that Steve Harper of Hotchkiss submitted to the
county for the first draft.
Here is a link to the County’s page with the draft Code:
https://www.deltacountyplan.com/file-share/cc711eb7-ee92-4a3c-bd63-85ac98446316

Here are some of our thoughts regarding these issues with the draft Code:
Right to Farm Act extended interpretation, page 82 in the second draft of the
code. Colorado is a Right to Farm state. The statute was created to give existing
farms protection from negligence suits from residential developments that came after
the establishment of the farm, as long as the farm is using methods that are
commonly used. The extended interpretation gives any agricultural operations,
(including IAFOs and CAFOs, (although industries, they are labeled ag operations) the
same protection no matter when established. This makes the rights of current
property owners subordinate to any new ag operation that moves in the
neighborhood. There is no component in the code that addresses the new use being
compatible with existing uses. In the case of CAFO’s , the existing property owners
will only be notified of the proposed development with no opportunity for public
input. This leaves the entire process of reviewing such impactful industries to the
discretion of the County Planning Department.
CAFO’s are problematic if they are too close to impacted neighbors. It’s hard to
see how they can even be called ag and be lumped in with the ag we generally have
in Delta County. These are large operations with no animal feed grown on site, with
possible carcass dumps and sewage lagoons, lots of heavy truck traffic, dust, odors
and flies, etc. They will surely degrade neighbor’s land values, quality of life and
health if they are allowed as in the draft Code. The setbacks need to be beef up to
at least a quarter of a mile from residences for all listed categories. Steve Harper
thinks the larger CAFO’s should only be allowed on parcels 70 acres or larger is size,
and not on parcels as small as 20 acres, which this draft Code could allow. If you
can, please read Steve’s comments, which include a research on setbacks required in
other areas for CAFO’s similar to the existing chicken houses on Powell and Fruitland
Mesas.

Compatibility with existing uses along with input from affected neighbors have
been important criteria under Delta County’s existing specific development regs.
Granted, this process has been anything but easy, and many who would develop
property in opposition to their neighbors’ wishes have limped away from battles, and
so have many neighbors. But we don’t feel that the permitting and review processes
should be removed from the reach of potentially affected neighbors to the degree the
draft Code would, to be put mostly in the hands of an administrative adjustment
board instead.
Sure, we want Delta County to be Open for Business, but let’s help make those
new businesses be the most compatible, the best located, and least harmful they
can be.
Please forward this email to anyone you think may be interested. Thanks for the
help, and thanks for your time!
Brad Burritt and Danielle Carre’
Brad Burritt
Empowered Energy Systems, LLC
PO Box 295
Hotchkiss, CO 81419
970.589.3822 (cell)
970.234.5412 (office)
NABCEP Certified PV Installer #091308-5
NABCEP Certified PV Tech. Sales #PVTS01911-3

‐‐
You received this message because you are subscribed to the Google Groups "Gent's Coffee Group" group.
To unsubscribe from this group and stop receiving emails from it, send an email to gents‐coffee‐group+unsubscribe@googlegroups.com.
To view this discussion on the web visit https://groups.google.com/d/msgid/gents‐coffee‐group/1348E414‐887A‐4403‐A550‐
6D7ABF34CF9C%40thegavans.com.

From:

Lynn Mattingly <ldmquilt@gmail.com>

Sent time:

08/19/2020 03:06:40 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

To those involved developing the Land Use Regulation
I have lived in the Paonia area for 25 years, so feel more native than transplant.
This e-mail is to express concern around the development of CAPO, (MAPO and other versions you have defined in the
proposed regulations). Even if they conform to the State Regulations, the set backs are minimal for these uses considering
the winds and heat that we experience and which, I believe, are only going to increase.
Reading the regulations, I would ask for more stringent requirements for composting or disposing of the wastes and
greater setbacks, given our geography and local climate.
To allow for economic vitality, a healthy balance of competing agricultural uses will be essential. It is truly a conservative stance
to be more careful around these “Intense” uses which can produce a greater volume of active airborne fecal matter than actual
profit in dollars.
Thank you
Lynn Mattingly
14911 Royal Rd.
Paonia, CO 81428
ldmquilt@gmail/com

From:

Robert Orlando <livingland1@paonia.com>

Sent time:

08/19/2020 01:17:57 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Master Plan

The proposed land use plan is lacking in some very important areas. Number 1 is that these
concentrated animal operations should not be regulated as agricultural -they are on an industrial
level, they just happen to be using animals as their product. The Delta county that we should be
promoting and encouraging should be agricultural but not at the exclusion of the people that have
to live here. We need codes that take sustainability, healthy air and water and of course the
future of this county as guiding principles. When I moved here 23 years ago the Economist magazine
ran an article on our area and it started with "think Marin County 40 years ago". Well, like it or
not this is what we have to consider, to protect and highlight our strengths and potentialities
while not allowing a mindset from the past way of doing things to allow pollution and destruction
of our future. The governing in this area has been so mired in scarcity and the belief that any
job or business is good for this area regardless of the real costs. We need forward looking
governance and codes. My belief is that this county will not really reach it’s true potential
until the small to medium sized farms are given the priority they deserve and Industrial
businesses are regulated in a way that will mandate their activities and will force them to be
good and considerate neighbors limiting their impact on the neighbors, the county and the
environment as a whole. People First.
Sincerely
Mary DiFranco
PO Box 685
Paonia, CO 81428

From:

Suzi & Geoff Morton <morton2@skybeam.com>

Sent time:

08/19/2020 01:39:15 PM

To:

deltacountylanduse@deltacounty.com

Subject:

second land use draft

Attachments:

cafo letter.docx

Attention county planning dept. and commissioners, This is my response to your second land use
draft.Thank you, Geoff Morton

cafo letter.docx

August 19, 2020
To: Delta County Planning Dept. and County Commissioners
Regarding: The Delta County land use second draft

I am writing to you about the latest draft of the land use code. I have been a county resident for 20
years and have learned to love the rural environment, spectacular surroundings, clean air and water and
a peaceful quiet existence. I value the agriculture especially the organic farms that the area is famous for
as well as all the outdoor activities that are available in our pristine beautiful valley. I am profoundly
saddened by the Counties approach to land use in particular the rights of residents to enjoy and expect
to live in a healthy, safe environment.
The Commissioners and planning dept. appear to differ in their vision of our community. I believe that
they desire to open the door to industrial operations under the guise of agriculture with very little
regard for the citizenry of the valley, in particular their right to have input and discussions about the
impacts of large animal feeding businesses on their lives, especially environmental degradation, quality
of life, loss of property value, health hazards, and pollution. Here are the major issues that businesses
like CAFO’s would affect our valley and how the county will approach them in the proposed land use
plan:
1. How can the county abandon the existing standards of considering whether new land uses are
compatible with existing land uses nearby? The public must be considered when making these
decisions that could drastically affect their lives. There would be no component of the land use
that would require that the new use be compatible with existing uses. This is unbelievable.
2. Extended interpretation of the Colorado Right to Farm Act saying that act will be expanded. This
appears to be an obvious effort to open the door to large industrial activities like CAFO,s,
feedlots etcetera.
3. The proposed setbacks of these intensive so called agricultural operations are troubling. How
could a large, noisy, polluting business be allowed to be placed as close to a neighboring house
as 150 feet. Does the county have any idea how destructive this would be to people’s quality of
live, property value, health?
4. The County appears to want to control the review and permitting of new operations like these
large agriculture/industrial businesses and exclude the public’s right to voice their opinions and
concerns of the potential impacts.
5. The property rights of current land owners will become subordinate to new agricultural
proposals. This is the opposite approach that most government agencies would take in a
democracy.
In summation, I feel that the main problem with the 2nd draft is the obvious effort by county officials to
control the reviewing and permitting of these large agriculture/industrial operations while
circumventing public input. The residents of the county have the right to be heard and their concerns

cafo letter.docx

considered and in certain cases acted upon by county officials. That’s why we elect a governing body to
listen to all the issues and protect the public from inappropriate and harmful activities that would affect
our lives.
Sincerely, Geoff Morton 37767 Polson Road, Crawford CO. 970-985-2464

From:

Charlotte Minor/Phil Patterson <philpcharm@gmail.com>

Sent time:

08/19/2020 02:31:09 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Draft #2 Delta County Draft Land Use Code

Attachments:

Comments for Delta County.pdf

Comments for Delta County.doc

Thank you for reading and including my comments during the public participation process. I have submitted comments in both
word document and adobe pdf formats in case there is any difficulty in opening the document.
Please advise me that you have received this submission. Thank you, Charlotte Minor

Comments for Delta County.pdf

To: Delta County
From: Charlotte Minor, Paonia
August 18, 2020
Written Comments on Delta County Draft #2 Proposed Land Use Code

Thank you for the opportunity to comment on the Delta County Proposed Land Use Code (the Code).
As a retired Forest Service employee, I worked on two Land Use Management Plans on two forests
comprising of several million acres, and know how much hard work and frustration goes into such
documents. I believe that Delta County has made good progress on the Code, and there is still work to
be done.
In reviewing the Code, I will refer to the Purpose and Interpretation sections as these define what you
are trying to adhere to in the standards that you are proposing.
“A. Purpose. The purposes of this Code are to:
1. Promote the health, safety, and general welfare of the residents of Delta County;
2. Protect the character of existing rural, urban communities and neighborhoods in
Delta County;
3. Ensure that developers and subdividers provide adequate, safe, and efficient public
utilities and public improvements, and provide for other community facilities and land
for public places and uses; and
4. Establish adequate and accurate records of land subdivision.
B. Interpretation
1. Generally.
a. Delta County has a strong commitment to private property rights, as set out in the
County’s Master Plan. The freedom to use private property is not just in the owner’s
interest, but also in the public interest. However; the impacts of the use of private
property on surrounding properties, public infrastructure, and/or natural resources
is a matter of County concern, and therefore a proper subject of County regulation.
b. The right to develop and improve private property does not include the right to
physically damage or adversely impact neighboring landowners, or to utilize more
than the property owner’s fair share of public facilities and resources, even if that
means that the property owner cannot utilize property for its perceived “highest
and best use.”
c. Zoning provides an efficient and fair way to provide for the orderly use and
development of land in the County. Land uses that generate noise, dust, traffic or
other potential off-site impacts are directed by this Code to certain zoning districts
where there are adequate services (including roads, water, and sewer), and where
off-site impacts may be more effectively absorbed and/or mitigated.
d. This Code is designed to increase understanding among landowners, residents,
business owners, and decision-makers as to the boundaries between private
property rights and public interests in various areas of the County. This Code
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establishes a regulatory format for what it means to be a “good neighbor” in Delta
County in terms of the use and development of land. 1”
Balancing private, public/community uses and development is always a subjective process,
no matter how we try to be objective. To this end, I offer a few general observations, then will
offer suggestions that I believe would better comply with your stated Code purpose and
interpretation.
1) There is no description of the existing or desired rural character
1. Describe what rural character exists (including more detailed information about
acres of land in crops, orchards, hay, grazing animals, intensive animal feeding
operations, utilities, rural residential, urban areas, businesses, etc. The Delta
County, Colorado Master Plan2 (Master Plan) Figures 9 and 10 give general
information, it would be best to get more detailed.)
2. Describe the desired condition. It appears to be: continued agriculture uses, limited
and controlled municipal development, some mixed rural residential and
agricultural, and industrial/commercial opportunities. By doing this you have a basis
for land use code, land use districts and land use categories.
3. Identify trends moving away from and toward rural character. If there has been a
trend toward large agricultural areas being subdivided into scattered rural
residential homes, or an increase in small acreage organic farming, these are
important to note and provide the basis for the Code districts and land use
categories and activities allowed.
4. Tie each district and category to the Purpose and Interpretative statements at the
beginning of the Code.
2) No Basis for Agricultural Land Use Districts and Sizes is Provided
1. The information about farm size in the Master Plan Figure 9, doesn't seem to relate
to the proposed agricultural land use division sizes and definitions.
2. Provide an explanation of the land use divisions and tie it to existing information.
3. Per Master Plan Figure 9, consider making the land use divisions A10, (1-10 acres),
A49 (11-49 acres), A499 (50-499 acres) and perhaps a final catch all of A 1000+
(500-1000+ acres).
3) Intensive Animal Land Use appears to directly contradict the Code Purpose and
Interpretation and Master Plan
1. Detailed information is presented about intensive animal feeding operation
management, but not about the impact these could have on existing land owners
and uses.
2. Such operations can apparently occur in all land use divisions except Urban Growth
Areas. How does this support existing private property owners, property values,
and create “good neighbors”?
1 Delta County Draft #2 Land Use Code, August 2020
2 Delta County, Colorado Master Plan, May 2018

Comments for Delta County.pdf

3. Move Intensive Animal Land Uses under an expanded Rural Industrial/Commercial
land use division for a better fit and compliance with the Master Plan and Code
Purpose and Interpretation. Permit requirements are very similar and make this a
better fit.
4) The Code Approval Process Shuts Out Active Public Participation
1. Numerous references regarding a commitment to private property rights and desire
to be good neighbors are found in both the Master Plan and Code. How can
landowners and existing agricultural uses be assured when there is no direct and
timely process for people to be involved? How does this increase understanding
among all parties?
2. Concerns were mentioned about the existing long, drawn out process, and need for
improvements through the new Code. Will the Planning Commission be able to
process numerous applications as well as provide timely oversight and compliance
in all land use districts?
3. A complex and lengthy process has been proposed for appeals. This is in conflict
with the Master Plan and the Code which seek to gain understanding among all
parties affected by the Code.
4. Rather than moving public participation out of reach, develop a collaborative
process for participation. This does not take decision making away from County
officials, but often develops better land use alternatives that are better supported by
the communities being served.

Comments for Delta County.doc

To: Delta County
From: Charlotte Minor, Paonia
August 18, 2020

Written Comments on Delta County Draft #2 Proposed Land Use Code

Thank you for the opportunity to comment on the Delta County Proposed Land Use Code (the Code).
As a retired Forest Service employee, I worked on two Land Use Management Plans on two forests
comprising of several million acres, and know how much hard work and frustration goes into such
documents. I believe that Delta County has made good progress on the Code, and there is still work to
be done.
In reviewing the Code, I will refer to the Purpose and Interpretation sections as these define what you
are trying to adhere to in the standards that you are proposing.
“A. Purpose. The purposes of this Code are to:
1. Promote the health, safety, and general welfare of the residents of Delta County;
2. Protect the character of existing rural, urban communities and neighborhoods in
Delta County;
3. Ensure that developers and subdividers provide adequate, safe, and efficient public
utilities and public improvements, and provide for other community facilities and land
for public places and uses; and
4. Establish adequate and accurate records of land subdivision.
B. Interpretation
1. Generally.
a. Delta County has a strong commitment to private property rights, as set out in the
County’s Master Plan. The freedom to use private property is not just in the owner’s
interest, but also in the public interest. However; the impacts of the use of private
property on surrounding properties, public infrastructure, and/or natural resources
is a matter of County concern, and therefore a proper subject of County regulation.
b. The right to develop and improve private property does not include the right to
physically damage or adversely impact neighboring landowners, or to utilize more
than the property owner’s fair share of public facilities and resources, even if that
means that the property owner cannot utilize property for its perceived “highest
and best use.”
c. Zoning provides an efficient and fair way to provide for the orderly use and
development of land in the County. Land uses that generate noise, dust, traffic or
other potential off-site impacts are directed by this Code to certain zoning districts
where there are adequate services (including roads, water, and sewer), and where
off-site impacts may be more effectively absorbed and/or mitigated.
d. This Code is designed to increase understanding among landowners, residents,
business owners, and decision-makers as to the boundaries between private
property rights and public interests in various areas of the County. This Code
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establishes a regulatory format for what it means to be a “good neighbor” in Delta
County in terms of the use and development of land.1”
Balancing private, public/community uses and development is always a subjective process,
no matter how we try to be objective. To this end, I offer a few general observations, then will
offer suggestions that I believe would better comply with your stated Code purpose and
interpretation.
1) There is no description of the existing or desired rural character
1. Describe what rural character exists (including more detailed information about
acres of land in crops, orchards, hay, grazing animals, intensive animal feeding
operations, utilities, rural residential, urban areas, businesses, etc. The Delta
County, Colorado Master Plan2 (Master Plan) Figures 9 and 10 give general
information, it would be best to get more detailed.)
2. Describe the desired condition. It appears to be: continued agriculture uses, limited
and controlled municipal development, some mixed rural residential and
agricultural, and industrial/commercial opportunities. By doing this you have a basis
for land use code, land use districts and land use categories.
3. Identify trends moving away from and toward rural character. If there has been a
trend toward large agricultural areas being subdivided into scattered rural
residential homes, or an increase in small acreage organic farming, these are
important to note and provide the basis for the Code districts and land use
categories and activities allowed.
4. Tie each district and category to the Purpose and Interpretative statements at the
beginning of the Code.
2) No Basis for Agricultural Land Use Districts and Sizes is Provided
1. The information about farm size in the Master Plan Figure 9, doesn't seem to relate
to the proposed agricultural land use division sizes and definitions.
2. Provide an explanation of the land use divisions and tie it to existing information.
3. Per Master Plan Figure 9, consider making the land use divisions A10, (1-10 acres),
A49 (11-49 acres), A499 (50-499 acres) and perhaps a final catch all of A 1000+
(500-1000+ acres).
3) Intensive Animal Land Use appears to directly contradict the Code Purpose and
Interpretation and Master Plan
1. Detailed information is presented about intensive animal feeding operation
management, but not about the impact these could have on existing land owners
and uses.
2. Such operations can apparently occur in all land use divisions except Urban Growth
Areas. How does this support existing private property owners, property values,
1 Delta County Draft #2 Land Use Code, August 2020
2 Delta County, Colorado Master Plan, May 2018
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and create “good neighbors”?
3. Move Intensive Animal Land Uses under an expanded Rural Industrial/Commercial
land use division for a better fit and compliance with the Master Plan and Code
Purpose and Interpretation. Permit requirements are very similar and make this a
better fit.
4) The Code Approval Process Shuts Out Active Public Participation
1. Numerous references regarding a commitment to private property rights and desire
to be good neighbors are found in both the Master Plan and Code. How can
landowners and existing agricultural uses be assured when there is no direct and
timely process for people to be involved? How does this increase understanding
among all parties?
2. Concerns were mentioned about the existing long, drawn out process, and need for
improvements through the new Code. Will the Planning Commission be able to
process numerous applications as well as provide timely oversight and compliance
in all land use districts?
3. A complex and lengthy process has been proposed for appeals. This is in conflict
with the Master Plan and the Code which seek to gain understanding among all
parties affected by the Code.
4. Rather than moving public participation out of reach, develop a collaborative
process for participation. This does not take decision making away from County
officials, but often develops better land use alternatives that are better supported by
the communities being served.

From:

Rosie Gentry <rosemary003@tds.net>

Sent time:

08/19/2020 11:35:25 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

COMMENTS ON PROPOSED LAND USE CODE

Attachments:

DELTA COUNTY LAND USE REGS LETTER.doc

To: Delta County
Please find attached my comments of the proposed land use code. Thank you for your consideration.
Rosemary Gentry
Rosemary Gentry, CPA
PO Box 312
Crawford, CO 81415
970/921‐5149
FAX 970/921‐3380

DELTA COUNTY LAND USE REGS LETTER.doc

Rosemary Gentry, C.P.A.
40327 D Road
P O Box 312
Crawford, CO 81415
Telephone (970)921-5149
August 18, 2020
Delta County
Written Comments on Draft Proposed Land Use Code
As a property owner and resident of Delta County, I attended
several meetings in Crawford and Hotchkiss and was so encouraged
by the participation of my fellow Delta County residents. I was
so hopeful that with all the excellent efforts of the County to
gather residents opinions and ideas, that we would end up with
land use regulations that came to sensible compromises for usages
that would always have the residents’ right to live without
threats to the health of their homes and family as a priority.
I am no less than horrified by what the County has proposed.
Would seem that the health of Delta County families is not the
priority of my elected officials.
The land use regulations that would allow AFO’s to be established
in ALL County agricultural/residential zones is extremely
disturbing. If you are not limiting the industrial type of
operations to compatible parts of the County, then should at
least provide regulations that would protect the neighbors’
health and property values.
The setbacks that are prescribed are truly unbelievable. As
stated, a warehouse or feed lot confining 300 cattle, 750 pigs or
15,000 chickens would be potentially allowed within 150 feet from
a neighbor’s house. Furthermore, it appears the County does not
need to notify the affected neighbors and can just
administratively approve the operation without public comment.
The icing on the cake comes in Section 7, the purpose stated as
establishing standards for maintaining environmental quality
within the County. By defining these industrial use AFO’s as
coming under the right to farm, it attempts to deny the property
owner from suing regardless if the “agriculture” industrial use
is expanded after the neighboring property owner purchased their
property.
This leaves Delta County citizens without remedy for having such
an industrial operation move in and totally transform their home
and environment to an unhealthy place to dwell. This means their

DELTA COUNTY LAND USE REGS LETTER.doc

property becomes unsalable except to maybe another chicken farm
who could then buy the property at a greatly reduced sum.
I had thought one of the purposes of amending the land use
regulations was to establish a way to avoid conflicts of interest
between neighbors. Since industrial agriculture is something
that is happening in lots of locations, would seem prudent for
you to research what has worked for other locales.
In fact, should these regulations be the least strict, it would
only cause an explosion of these types of operations locating in
Delta County. Also, where will the water come from to support
these water using operations? From our drought stricken local
water supplies that are already in trouble?
I think should these regulations be passed as is, our County will
continue to spend exorbitant amounts on legal fees. In fact, I
could see a class action suit on the horizon as these current
regulations would instantaneously reduce our property values.
Who would want to buy property here when you had no way to
protect it from future devaluation.
These regulations seem to try and make condemnation of a person’s
property legal without compensation. These regulations should
attempt to avert neighbor conflicts but if unchanged, will only
cause an explosion of such conflicts.
In attending the early input gathering meetings, there was a
consensus among the participants that Delta County needed to
institute some level of zoning to enable property purchasing
decisions by having future usages more predictable. These
current regulations will do the exact opposite.
It is imperative to the future well being of Delta County for
these proposed regulations to be amended to truly reflect a
County that cares for its citizens physical and financial health.
In their current form I believe it could change the very makeup
of our County, from pastoral to industrial.
Most Sincerely,
Rosemary Gentry

From:

'Brad Burritt' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/20/2020 09:49:42 AM

To:

deltacountylanduse@deltacounty.com

Subject:

Comments for Second Draft DC Land Use Code

Attachments:

Comment for Second Draft DC Land Use Code.docx

Please find attached comments for the second draft of the land use code.
Danielle Carre'

Comment for Second Draft DC Land Use Code.docx

Thank you for the opportunity to comment on the second draft of the Delta County Land Use Code. We
think the extremely short comment periods following release of each draft during the pandemic, when
people are preoccupied with their economic situations, health and safety, and now the severe drought
and fires, does not serve the public well. The public has not been given enough time to review and
digest this complex and lengthy document, let alone offer constructive comments. (We see there are
just over a hundred views on the document online just a day before comments are due on this second
draft.) This process had a very slow start and now there appears to be a great rush to get it through. We
request that you give the public additional time to respond by extending the dates for the current and
upcoming draft comment periods, and providing educational forums, online, at least, on various
sections of the draft code.
We would like to explain a little of our family’s background here in Delta County. There is a tendency to
dismiss those who have concerns with “Intensive Ag” or the extended interpretation of the Right to
Farm statute as a “faction” of people that are just anti-ag or anti-animal agriculture. Brad’s family has
farmed in Delta County since the 1800s, and moved on to Redlands Mesa in the early 1900s. We moved
back to the family farm over 30 years ago after obtaining university degrees in agriculture and working
on different farms, as well as doing research on various methods of agriculture. On returning, we
worked on the family farm that supported orchards, cattle, hay, small grains, and vegetables. We
believe that agriculture is a critical part of the economy and animal husbandry a vital part of farming.
The draft Delta County Land Use Code states that its first purpose is to promote the health, safety, and
general welfare of the residents of Delta County. To do so, the code needs to reflect this goal by
providing adequate protections, for current residents and the environment, from potential serious
impacts of Intensive Ag. It is poor planning to speculate that larger or more problematic Intensive Ag
operations may not locate here, therefore planning well for them is not necessary. The second draft
still shows extremely inadequate setbacks for all Intensive Ag operations. We see no reason these
industries be given such favored treatment over the health and wellbeing of current our residents and
environment.
The proposed codes outline both setbacks in Table 2c and the “Intensive Ag” section elaborates
mitigation plans. Adequate setbacks critical because they provide objective, litigation-resistant means of
reducing the impacts of intensive ag operations and other medium and heavy industry activities.
Mitigation efforts, while important, are subject to interpretation, inadequacies of current technology,
and failure from improper maintenance or unforeseen stresses like weather events including cloud
bursts, strong winds etc. In addition, mitigation efforts require consistent compliance assurance.
We recommend that following changes be made to the proposed setbacks from residences listed in
Table 2c: MAFO-1320 ft IAFO – 1320 ft CAFO - 2640 ft. CAAP – 2640 ft. These recommendations for
setbacks come from areas that have histories of dealing with these industries. In addition, setbacks
listed in table 2c for water, including streams and rivers, irrigation ditches, community water sources
and domestic water wells, are inadequate to protect our extremely limited water resources and
setbacks should be at a minimum of 1000 ft. Finally, the Limitation on Modifications (page 41) number
one (Setbacks to residential uses may be reduced by up to 50 percent) should be removed. Setbacks
should remain as recommended above.
The second draft does elaborate on the mitigation required of a proposed “intensive ag” operation.
Unfortunately, the language in this part of the code is vague. The terms “practicable” and “economically
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reasonable” are used throughout that portion of the code, giving one the idea that there is a lot that is
negotiable. These look to us like lawsuits waiting to happen. In the Zoom meeting, when asking why this
section was so vague, we were told that the County Health Department would review the mitigation
plans and make a determination. Does the Health Department have a set of standards they use to make
these determinations? These standards should be included in the mitigation plans so the public knows
what protections there actually are. Finally, this section needs to outline how and when compliance
assurance will be carried out, and what happens if there is a failure to comply with the mitigation plans.
Finally, the public has a high level of concern about the location and impacts of these industries. To limit
their input to just a notification, fails to acknowledge the public’s right to give input on proposed
“intensive ag” operations. We recommend that IAFOs and CAFOs be changed from “limited use” with
public notification to “conditional use” that allows for public input, and that MAFOs require at least
public notice.
Colorado’s Right to Farm statute is already a very thorough law granting protections to existing
agricultural operations and agricultural lands. The statute protects the changes in type of agricultural
product, as well as changes in ownership on agricultural land. The extended interpretation on page 82 of
the proposed code is unnecessary and only creates unbalance by subordinating current property
owners’ rights in favor of any future ag development. It’s really a “big government” type of action to
prevent existing residents the right to speak up. We recommend that this extended interpretation of the
Right to Farm statute be struck from the code.
The Rural Medium Industry (e.g., hemp processing, slaughterhouse, meat processing, sawmill) and
Rural Heavy Industry (e.g., explosives, rock crushing, tannery) should include a consideration of, and
respect for, existing land uses in the code. The Rural Heavy Industries should be changed from limited
use with public notice to conditional use with public input. These industries’ impacts on a neighborhood
are significant and the public should be given a right to give input on their location and mitigation plans.
Thank you for your consideration of our comments.
Danielle Carre’
Brad Burritt

Colo

From:

'cynthia ziegler' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/20/2020 02:00:48 PM

To:

deltacountylanduse@deltacounty.com

Subject:

proposed land use codes

I am very concerned about the proposed codes concerning Intensive Animal Feeding operations in Delta County. Apparently, all the
research and informed suggestions from the CAFO work group were ignored. It is imperative that we protect the rights of people to live
in a healthy county over the development of industrial type agriculture. The proposed land use code eliminates opportunities for
neighboring landowners to be involved in the planning process and to protect their rights as private property owners
The specific areas of concern are regarding a need to set a standard number of animal units/acre; a need to protect agri-tourism and
organic agriculture, as well as all pre-existing neighbors' health; and a need to set much greater set-back distances from industrial
agricultural practices.
I refer now to the letter you received from Steve Harper, as he was part of the study group, did the research, and his words are well worth
repeating. He states the following:
"Need for Animal Units/Acre Standard: The draft Code does not limit the number of animal units per acre like Mesa County does. Mesa
County allows no more than 4 animal units per acre. In Mesa County, if an owner owns 35 acres, they can confine a total of 140 animal
units. According to Delta County’s draft code, an owner who has at least 35 acres can confine an unlimited number of animal units.
Need for Protection of Organic Agriculture: Delta County has the highest number of organically certified farms in Colorado, yet there are
no protections in the draft Code of these farms from AFO’s. Drift of manure and other pollutant components could lead to organic
certification cancellation. There should be a setback category from organic certified farms of a sufficient distance so that the impacts of
AFO’s do not threaten these certifications."
"Need for Protection of Agri-Tourism Businesses: Delta County has a growing number of Agri-tourism businesses from farm stands like
Delicious Orchards to the numerous wineries and tasting rooms. There should be an AFO setback category to keep them away from
these Agri-tourism businesses."
"Need for Protection from Existing Subdivided Lots as well as structures: Although the draft Code mentions that there are setbacks from
“residential uses,” the phrase is not defined. It should be defined and should include existing subdivided lots; otherwise, those lots can
be diminished in value or become worthless if an AFO is built next door."
"Need for Manure Regulations: The draft Code does not have sufficient regulations for the disposal of the massive tons of manure that
AFO’s generate. For example, a 15,000 chicken barn creates the same amount of solid waste per day as the entire Town of Hotchkiss.
Most states and counties that regulate AFO’s require such things as application of the manure at agronomic rates to avoid runoff into
water sources. Most states require that it be applied when it’s not windy to prevent drift of manure onto neighbors’ houses, and most
states require strict measures while transporting the manure to prevent spills and pollution. Some states require the manure to be
composted to reduce odor and potential toxins. The draft Code should be amended to specifically require all of these things."
"Need for Greater Setbacks for Large CAFO’s: If an AFO has 1,000 or more animal units, there is only one setback requirement from
residential uses – 1,000 feet. While I believe the 1,000 feet should be at least a ¼ mile minimum, there should also be a requirement
that the larger the AFO, the greater distance it must be from a neighboring residential use. I suggest an additional 440 feet for each
1,000 animal units."
"Need for AFO Truck Hours Regulations: Although the draft Code requires a “truck routing plan,” the draft Code does not limit the hours
of operation of trucks servicing AFO’s. Trucks, often semi-tractor trailers, should not be allowed to be used after 8:00 p.m. or before 6:00
a.m."

I sincerely hope that you revise this section of the land use codes. Delta County will otherwise likely become "the armpit" of Western
Colorado.
Sincerely,
Cynthia Ziegler
Paonia

From:

Terra Hegy <hegywt@gmail.com>

Sent time:

08/20/2020 09:12:37 AM

To:

deltacountylanduse@deltacounty.com

Subject:

Comments

Attachments:

Delta Land Use Plan.docx

Attached are my comments on the newest land use plan draft.

Delta Land Use Plan.docx

Setbacks, Page 38
Page 38 (b) there should be a minimum lot area for MAFO and CAAP uses. For instance, 5 acre
minimum should be the least that will allow up to 149 animal units. The county does not want to see
MAFO uses established on one acre lots, for example.
Table 2.d
Page 38 (c), The setbacks in Table 2.d are almost a joke. The setbacks from streams, rivers, irrigation
ditches, community water sources and domestic water wells are identical regardless of facility type.
This doesn’t make sense. A Large CAFO of over 1,000 animal units is going to be potentially more
polluting that a MAFO of 149 animal units. There should be an increase in these setbacks with the more
intensive the use. For instance, IAFO would have more of a setback than a MAFO, Large CAFO more
than a MAFO, and so on. These setbacks all need revising.
For Large CAFOs,in table 2.d, there is no setback from property lines (perhaps it was meant to be filled in
but was not?)
Setbacks from property lines are woefully inadequate. For example, if a IAFO with a minimum lot area of
35 acres is required, the setback from property lines could easily be made to be more than 100 feet. It’s
almost absurd to consider that a 35 acre parcel, almost as much as a section, only has to be 100 feet
from a neighbor’s property. This regulation is sure to cause more agitation between neighboring
properties. Why not head that off by making setback of, for instance, for a MAFO, 500 feet from a
property line, and for a CAFO 1,250 feet from a property line.

Page 72.

The proposed draft language is as follows:
“Pursuant to the authority granted by C.R.S. § 35-3.5-102(7), the protection against nuisance
suits that is created by C.R.S. § 35-3.5-102(2) (a) is expanded to uses in the agriculture
land use category regardless of when they are established.”
I believe that sentence should be deleted because:
County’s own goal
The county has a goal (page 13) “The right to develop and improve private property does not include the
right to physically damage or adversely impact neighboring landowners). But if a new more intensive ag
use moves in, neighboring landowners could experience adverse effects, including among otherd, odor,
dust, and diminished water quality. The goal above implies the neighboring landowners have some say,
but the new proposed draft language they would not. I feel strongly in favor of private property rights.
People who have lived here for generations should have the final say about what moves in next to their
house, ranch or farm, since it could damage their livelihood, if not, surely the value of their property.

Delta Land Use Plan.docx

Giving more rights to newcomers
Why the land use plan will make the Right-to-Farm law more restrictive doesn’t make sense to me. Why
would newcomers be able to dictate what use goes in next to existing farmers and ranchers? In fact, the
Right to Farm law does the opposite. Newcomers can’t file nuisance suits against uses that have been
already established.
Damage to economy
I like to see the fields full of herds of cows, goats, and elk, and to visit organic farms for my source of
healthy food. People come here to visit and while here they also enjoy our organic vegetables and fruits
(agro-tourism)
I attended meetings the last go round and heard locals strongly voice their desire to keep agriculture as
the major use in the county. I agree, I like the valley the way it is now too. But large feed lots and
Chicken Barns are not going to help our economy. It will hurt it.
I don’t understand why the county commissioners would want to attract Intensive Agriculture, like
CAFO’s, to our county anyway, and then say the locals have no say about it. Chances are those industrial
developers come from somewhere else and want to make a buck on the less restrictive zoning of the
new land use plan.
I urge you to see the value in keeping the range of agriculture that we have now and not allowing
Intensive Agriculture, or if allowed, only in very few places and with very strict standards (stricter than
the draft plan).

Zoning map—Paonia area
You have designated three 1/16 sections of section 30 as A-35 (see squares in green on map for
clarification). We own property in the SW SE Sec 30 (16215 Stevens Gulch RD) It would be zoned A-35
according to the zoning map.

Delta Land Use Plan.docx

Immediately west of us is a residential subdivision, proposed to be zoned A-5. To the south is also a 1/16
section of A-5. To the east of us is a 16th section zoned A-20. So we are completely surrounded by less
restrictive zoning. See map for clarification.
I ask that those 3 green squares be reclassified as A-5 or A-20. Currently, the character is not agricultural
or industrial in use, there are no ditch water rights that I know of because we are above the Fire
Mountain Canal, and the geology does not lend itself to agriculture or heavy industry due to the slopes
being steep and wooded with juniper. I believe the best and highest use for this area is large lot
residential. I am concerned for my family that Intensive Ag (CAFOs) and other industrial uses could be
allowed around us if the A-35 zoning remains in the plan. Finally, they do not fit in with surrounding
zoning. I ask that the county staff review the areas in the SE quarter of section 30 to make those green
areas more in tune with the surrounding uses. The close proximity of high intensity uses to a residential
area is bound to cause problems with those residents as well. I recommend a zone classification of A-5
to be more of a buffer between residential & industrial/ag uses.
Comment by Terra Hegy, property owner
unincorporated Delta County

From:

Judy Martin <judykohlermartin@gmail.com>

Sent time:

08/20/2020 05:53:23 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

Lee Bradley <leeb@orchardvalleyfarms.com>; Steve Harper <hotchlaw@gmail.com>; Diana and Don Brekke <rockwallgardens@tds.net>;
Richard Rudin <richrudin@cs.com>; Natasha <natasha@chc4you.org>; Ty and Helen Gillespie <azurapaonia@aol.com>; Ryan Bradley
<ryan.bradley@orchardvalleyfarms.com>; Dave and Maggie Shishim <dmshish6874@gmail.com>; Julie Bennett <wpmtngirl1@yahoo.com>

Subject:

Bowie LoadOut area --proposed land regulation to commercial/industrial

Attachments: August 20 comment of Loadout area to commercial-industrial.docx

Attached is my letter opposing the change to commercial/industrial use of the loadout area
owned by Bowie Resources (or its successor) .
Judy Martin
970-314-3894 cell

August 20 comment of Loadout area to commercial-industrial.docx

August 20,2020

Delta County Land Use Planning
501 Palmer suite 119
Delta, CO 81416
Comments regarding proposed land use regulations for Bowie Load-out area Hwy 133
Sent by e-mail Written Comments: DeltaCountyLandUse@deltacounty.com
To whom it may concern:
In April 2017 landowners within a certain distance of the Bowie mine load out site ( approximately 40
acres bordering Highway 133 ), were notified by the Delta County Planning Department of an
“administrative” proposed change of use to commercial/industrial land, to support a sale/lease by
Bowie Mine to a salvage yard operation. Within days a group of these property owners organized to
oppose the change of use—and worked with the Department of Mines Reclamation and Safety(DRMS)
to prove that this proposed change was not compatible with adjacent properties, would negate the
promised reclamation of the land, and could harm the water flow in the Farmers Ditch flowing through
the Loan-out acreage.
I have copies of all the letters, notes of the speeches( made by over 22 county wide community
members) who included farmers adjacent to the site, landowners affected by the decommissioned
railroad bridge across the North Fork of the Gunnison, local wineries and tasting rooms, board members
of the Farmers Ditch, realtors, business owners throughout the North Fork Valley, the West Elk Scenic
Hwy commission, as well as the West Slope Conservation Center and others concerned with the water
quality which might be affected below the site. The final vote of the commissioners was 3-0 to deny the
change of use at the December 2017 meeting.
Now Bowie Resources LLC has circumvented this public effort to keep the use conditioned on public
input. They proposed and had inserted this land use regulation so that the zoning will be unconditional
commercial industrial. The regulation means there is no one who can say a junkyard, an oil and gas
facility, or some other non compatible use with adjacent farms or scenic by-ways can be questioned.
According to the DRMS, Bowie will have no obligation to reclaim the land, as long as the use complies
with the county approved industrial use, thus having no need to reclaim the Farmers Ditch waterway,
the decommissioned railroad bridge, the Black Bridge Road overpass, or the high voltage metered
power lines.
Last year, as part of my role as a Small Business Development leader for Region 10, I worked with
someone who was interested in buying or leasing the loadout site from Bowie Resources. I helped with
his proposal for a commercial -industrial use for the site—and would have worked for him to get
support from all the stakeholders. I put together financial projections for grants and investors—but the
time frame needed was too short for him, and he had to lease space in Montrose. He was as far as I
know still interested in the site. What I am saying here is—leave this site open to input and conditions.
It does not have to be entirely reclaimed or all of it converted to pre-mining agricultural use. But it was
promised that the property owners who allowed Bowie to use their land CONDITIONALLY for mining
support services have the land reclaimed or at least to have a continuing say in how that land will be
1
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used in future. Farmers, ranchers, orchardists and the vineyard owners bordering the Loadout site
deserve the right to have a say in what type of commercial or industrial use can be located there and if
conditions need be applied.
Copies of all letters, meeting notes and other documentation of costs to reclaim the site are available by
request.
Please remove this site as non conditional commercial/industrial use for planning purposes.
Thank you.
Sincerely,
Judith Martin
PO Box 68
Paonia, CO 81428
970-314-3894
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From:

Lesandre Holiday <lesandre@gmail.com>

Sent time:

08/20/2020 01:22:20 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

CAFO comments

The CAFO Working Group could not arrive at any consensus nor make a recommendation to the County for land use regs.
Clearly CAFOs are a controversial topic. For this reason public input must be required on new developments to ensure
compatibility and facilitate communication and cooperation between neighbors.
Dr. Michael Greger, a physician and internationally recognized public health expert states, "The public health community has been
warning about the risks posed by factory farms for years . . . in 2003, the American Public Health Association, the largest
and oldest association of public health professionals in the world, called for a moratorium on factory farming. In 2005,
the United Nations urged that '[g]overnments, local authorities and international agencies need to take a greatly increased role in
combating the role of factory-farming,' which, they said, combined with live animal markets, 'provide ideal conditions for the
[influenza] virus to spread and mutate into a more dangerous form.'"
Swine H1N1 and avian H5N1 flus H1N1 have been directly linked to the “intensive confinement of animals” in factory farms,
according to the Journal of Public Health Policy.
Moreover, bird viruses related to H5N1, such as H5N2, H5N7 and H5N8, have raged through industrial poultry farms in the U.S.
since 2015, with tens of millions of birds destroyed––12 percent of U.S. egg layers and 8 percent of turkeys.
A new U.S. bird flu outbreak in 2020 barely got a mention in the mainstream press.
COVID-19 clearly did not originate on an industrial factory farm—experts have rightly pointed out that our industrial meat
and poultry production systems are breeding grounds for future pandemics.
Let's encourage best practices for new farms and industries in Delta County to ensure compatibility with neighbors
and protect public health!
Thank you,
Lesandre Holiday
Paonia

From:

Thomas Markle <markletp@gmail.com>

Sent time:

08/20/2020 11:44:59 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Plan

Hello,
The land use plan thus far fails to satisfy its stated motivation and objectives. There is very little regarding the plan that directly
promotes the health, safety, and general welfare of the residents of Delta County. Certainly the water/sewer service requirements
will promote general health.
But in truth the plan seems designed specifically to ignore the health, safety, and general welfare of the residents of Delta County to
the benefit of a select few potential investors.
Specifically the liberal allowances granted to industrial intensive agriculture have the very real potential to completely destroy the
historic agricultural use of the county land and to permanently disrupt the economy and culture of the county.
Government overreach and protectionism is not in keeping with the spirit of the county's history and it will set a very bad precedent
to play favorites with particular industries or uses.
There are no additional rights granted by the land use plan, only the removal of existing ones.
Furthermore there appears to be a critical conflict of interest by at least one commissioner as well as the county administrator.
I expect that there will be dramatic changes to the plan before it is implemented to address these issues and many others, and I
look forward to seeing the results.
-Thomas Markle

From:

Pamela <pph@paonia.com>

Sent time:

08/20/2020 05:44:30 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Land Use Code - CAFOs

To Delta County Commissioners,
I commend the County for undertaking the creation of a new land use code. While I am glad to see many issues
being addressed that were not clear in the past, there is one area where I feel the latest land use draft falls short of
the mark.
My concern is with the set backs for "CAFOs" or intensive farming operations, also know as industrialized
farming. I understand Colorado is a Right to Farm state, but a family farm and a CAFO are two very different types
of operations and should be treated differently. The average cow/calf operation here is Delta County is a much
different kind of farming than a 300 cow feed lot. Confinement being the key word here. One regulation does not
always fit all situations. As I understand the latest draft of the code, a 300 cow feedlot or a 750 pig feedlot or a
barn confining 15,000 chickens can be located as close as 150 feet from a neighboring house (minimum 300 feet
with a 50% possible reduction). Many other jurisdictions require these operations to be at least 1,320 feet from
neighboring houses, which seems much more reasonable. CAFOs create far more heavy truck traffic, noise, odor
and dust from manure, and possible water pollution. It is understandable that these side effects of intensive
farming could have a negative impact on adjoining property values.
Another question I might ask, which may be outside the scope of the land use code, is does Delta County really
have the water resources to be promoting intensive farming operations? As the number of drought years keep
stacking up, is this type of farming really something the County wants to invite more of? It seems far from
sustainable from an ecological point of view.
So I would like to ask that the Commissioners to please consider changing the setbacks on CAFOs to a minimum
of 1,320 feet from neighboring houses.
Thank you for your time and consideration of this matter,
Pamela Hassinger
1641 Buckskin Pass Rd
Crawford, CO 81415

From:

SUSAN FRIAR <susanalimafriar@gmail.com>

Sent time:

08/20/2020 12:48:04 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Land Use Plan Concerns

I am most concerned about CAFOS.
Any CAFO that is opened in Delta County is hazardous to everyone in the vicinity. The close confinement of animals and the huge
amount of waste is a major concern.
According to the Sierra Club:
CAFOs may cause health effects to their neighbors from pollution damage to the air, land and water. Over 168
gases are emitted from CAFO waste, including hazardous chemicals such as ammonia, hydrogen sulfide, and
methane.
There are other healthier ways to increase income for the county! Let's explore them.
In Love, light, joy and laughter
Susan Alima Friar

"Do not grow old, no matter how long you live. Never cease to stand like the curious children
before the great mystery into which we were born." -Albert Einstein

From:

ANNETTE CHOSZCZYK <achoszczyk@msn.com>

Sent time:

08/21/2020 03:40:29 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

8/21/2020
I am a County resident and homeowner for 13 years.
While not directly involved in agriculture, I
know many who are and all of us are indirectly involved by purchase of local food products and
local meat, and I am most concerned about protection of water resources for both residential and
agricultural use.
No matter the resident or the business, all of us know how precious clean
water is to all life, and to all agriculture. We are facing another summer of drought, and that
makes our water even more precious and protecting it for all uses should be a primary goal of
County planning.
I agree with those who have commented that intensive agricultural operations should be required to
be much further from all the listed adjacent at-risk features: residences, water wells, Irrigation
ditches, springs and rivers, etc. All water resources need extra protection in our dry County.
Nearly everyone uses irrigation, well, spring, river or stream water in some manner, either
directly, or indirectly through a municipal system. It is imperative to protect the sources of
water for all use. My Paonia neighborhood uses irrigation water for yards and gardens, as do many
residential areas in this town and other towns. Access to clean irrigation water is not just the
concern of those who live out of town or those who have livestock. Protecting irrigation water
from animal waste should be a priority for all. My home would not be next to any intensive
agricultural operation, but the irrigation water I use could be polluted. I request that all
setbacks for intensive agricultural operations be reviewed and, at least, doubled. Please
preserve an evaluation process for all new proposed intensive agricultural operations that
includes input from water users affected and input from neighboring property owners.
Non-intensive agricultural operations such as vineyards, orchards, vegetable growers, and small
animal operations which are non-intensive should all be protected and have the same “right to
farm” protections as large and intensive operations.
The smaller agricultural operations and
businesses are the heart of our County in many areas and represent families who are making a
living on their own property. Their water should also be protected and I believe that smaller
operations should have more notification and appeal process if their water or their operation is
threatened by larger scale development.
I also request that more time be given for input into this planning process.
Many people did not
find out about it in time to participate, and with Covid concerns and job situations, many were
unable to participate.
These are large and important changes and such decisions will affect the future and success or
failure of many who live in our County, both those who make a living in agriculture, and those who
have other businesses or simply live here, whether in town or in rural areas. Such extensive
planning needs more time and more input.
But my main concern is protecting our finite and precious water when considering any and all
development.
Thank you for considering my comments,
Ellen A. Choszczyk
P.O. Box 411
Paonia, CO. 81428
Sent from my iPad

From:

Adam Silverstein <adams-email@earthbound.com>

Sent time:

08/21/2020 02:19:50 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on August 2020 Land use planning

Here are my comments about the plan posted at https://www.deltacountyplan.com/
I haven't had a chance to read the full document yet, however I am concerned that the plans include definitions for things like
Intensive Agriculture and "CAFO" that are already clearly defined at the state level. Delta County should follow the state instead of
trying to redefine these complex terms.
Can you remove the definition of these terms and instead reference the state definitions?
My other concerns are:
* making sure the public has enough time to review and comment on these plans and
* new uses be given careful review in consideration of existing (neighborhood) uses.
Thank you for your consideration,
Adam Silverstein
Hotchkiss

-Adam Silverstein

From:

Bonnie Inouye <bonnieinouye@gmail.com>

Sent time:

08/21/2020 10:16:03 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

Please give residents enough time to read the whole proposal with any changes that have been made. This is such a busy time for
those of us raising vegetables and scrambling to manage in a severe drought. I am especially concerned about having reasonable
set-backs. I also wish for protection against air and water pollution.
Thank you,
Bonnie Inouye, 38213 Highway 133, Hotchkiss, CO 81419

From:

'BOB KALENAK' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/21/2020 12:50:14 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

comments - Land Use Code draft 2

Attachments:

comments-LUCdraft2.pdf

comments-LUCdraft2.pdf

2020 August 21

Below are my comments on the Delta County Land Use Code – draft 2. This is
just a partial review as the document is long and the time allowed to review it,
insufficient.
OVERVIEW
The land use code design is seriously flawed at the most basic level. Any
properly designed zoning plan includes the A, B, C’s of zoning categories. They
would necessarily include residential (R), commercial (C), and industrial (I), and
are paired with a number to reflect a level of impact.
The proposed plan has none of this. Instead, a contrived scheme has been
generated that basically zones everything as agriculture, based on an irrelevant
and often inaccurate lot size category. Little consideration has been taken
concerning compatibility, suitability, desirability or impact to the surroundings
in the design and designation of the proposed zoning scheme. The various ag
zones created act as a catch all for any activity that has been otherwise
neglected in the plan and which are totally unrelated to agriculture.
Perhaps the most glaring example of this is the A5 zone, which clearly is used
in the plan as a substitute for an R zone. With a 5-acre lot or less, agricultural
activities are, at best, limited. And more realistically, not feasible at all.
Numerous areas in the county are designated A5’s that are actually bona fide
subdivisions with lots hardly capable of sustaining a home garden. Yet the
proposed regulations permit a pig farm to be on an A5 zone.
The omission of these fundamental zoning categories in the plan is a fatal flaw
in the most basic design sense.
SETBACKS
The setbacks established in the proposal for agricultural activities are woefully
insufficient, unsupported by any studies establishing a consideration for health
and safety, and are arbitrarily established based more on convenience for the
operator than mitigation of the operation’s impact.
A setback of 150 feet from a 373-population swine operation mitigates
NOTHING WHATSOEVER. Even ten times this proposed setback would be
insufficient.
The setback table recognizes these health and safety concerns by establishing a
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second setback standard for public schools which is significantly larger. This
begs the question – Why do health concerns matter for a child at school, but
not at their home? After all, the hours that child spends at their home is
significantly more than those spent in school.
Public comments by the county repeatedly refer to these setbacks as
“minimum” based on the use of Best Management Practices (BMPs) for a
particular operation. But nowhere in this body of code is any of that defined.
Therefore those statements, from a regulatory standpoint, are meaningless.
These setbacks are too insufficient to mitigate their impact across the board
and in all categories. Further, they fail to take into consideration compatibility
of the impacted surroundings.

RIGHT-TO-FARM REVISION
The Right-to-Farm State statute protects existing ag operations from
encroaching development. It is a very reasonable, sensible, and fair law for all
sides. It protects existing ag operations and puts newcomers on notice to be a
good neighbor for the neighborhood they have joined.
The county is proposing an expansion of this statue to new agricultural
operations encroaching into existing neighborhoods by providing impunity to
impacts affecting that neighborhood. This is anything but reasonable, sensible
and fair.
This revision takes the Right-to-Farm statute and turns it on its head –
mutating it into a Right-to-Harm rule. There is nothing fair or neighborly about
it.
Further, from a legal standpoint, issues on damage to adjacent surroundings
based on takings as well as stripping the rights of a neighbor’s ability for due
process make this something that should, and probably will, be legally
challenged.
This is a horrible provision in the proposal. Combined with the inadequate
setbacks proposed, it is bad policy on steroids.

REVIEW PROCESS
This project is many, many months late. Yet, when it was rolled out in the
beginning of July, it was raced through public review with limited public
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exposure. A document of land code close to 200 pages long of technical and
difficult language is being given less than a two-month review period that took
two years to develop.
It was rolled out during a pandemic and presented while state Safer-At-Home
orders were in place by commissioners failing to wear required masks at the
presentation, further limiting the needed public participation.
This is the county’s first zoning plan — one that saw little public input during
its development. Residents were not surveyed and asked how they felt their
land should be zoned (although that was promised by county officials early on).
The was no educational presentations on what zoning is and what it means.
We were all just handed the results and asked to comment.
And repeatedly, we have been told that the county hears opinions from “all
sides,” and yet, the only real response by the county has been totally onesided. Concerns on UGA’s pretty much wiped the zone out around the City of
Delta. Concerns about setbacks got a reformatting of the presentation and
nothing more. This process has been anything but fair and balanced.
For such a big deal, I can’t think of a worse way to go about vetting something
of such significance.
All-in-all, I believe this plan as it currently stands is arbitrary and capricious,
overly ag-centric at the expense of all other use categories, and just plain bad
policy. Residents deserve a lot more time to participate in this process in order
to make the necessary improvements. The county has the moral and ethical
responsibility to provide the time and energy to produce the best possible
outcomes for every member of the community and not just a portion.

From:

'BOB KALENAK' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/21/2020 12:54:15 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code - slightly revised

Attachments:

comments-LUCdraft2.pdf
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2020 August 21

Below are my comments on the Delta County Land Use Code – draft 2. This is
just a partial review as the document is long and the time allowed to review it,
insufficient.
OVERVIEW
The land use code design is seriously flawed at the most basic level. Any
properly designed zoning plan includes the A, B, C’s of zoning categories. They
would necessarily include residential (R), commercial (C), and industrial (I), and
are paired with a number to reflect a level of impact.
The proposed plan has none of this. Instead, a contrived scheme has been
generated that basically zones everything as agriculture, based on an irrelevant
and often inaccurate lot size category. Little consideration has been taken
concerning compatibility, suitability, desirability or impact to the surroundings
in the design and designation of the proposed zoning scheme. The various ag
zones created act as a catch all for any activity that has been otherwise
neglected in the plan and which are totally unrelated to agriculture.
Perhaps the most glaring example of this is the A5 zone, which clearly is used
in the plan as a substitute for an R zone. With a 5-acre lot or less, agricultural
activities are, at best, limited. And more realistically, not feasible at all.
Numerous areas in the county are designated A5’s that are actually bona fide
subdivisions with lots hardly capable of sustaining a home garden. Yet the
proposed regulations permit a pig farm to be on an A5 zone.
The omission of these fundamental zoning categories in the plan is a fatal flaw
in the most basic design sense.
SETBACKS
The setbacks established in the proposal for agricultural activities are woefully
insufficient, unsupported by any studies establishing a consideration for health
and safety, and are arbitrarily established based more on convenience for the
operator than mitigation of the operation’s impact.
A setback of 150 feet from a 373-population swine operation mitigates
NOTHING WHATSOEVER. Even ten times this proposed setback would be
insufficient.
The setback table recognizes these health and safety concerns by establishing a
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second setback standard for public schools which is significantly larger. This
begs the question – Why do health concerns matter for a child at school, but
not at their home? After all, the hours that child spends at their home is
significantly more than those spent in school.
Public comments by the county repeatedly refer to these setbacks as
“minimum” based on the use of Best Management Practices (BMPs) for a
particular operation. But nowhere in this body of code is any of that defined.
Therefore those statements, from a regulatory standpoint, are meaningless.
These setbacks are too insufficient to mitigate their impact across the board
and in all categories. Further, they fail to take into consideration compatibility
of the impacted surroundings.

RIGHT-TO-FARM REVISION
The Right-to-Farm State statute protects existing ag operations from
encroaching development. It is a very reasonable, sensible, and fair law for all
sides. It protects existing ag operations and puts newcomers on notice to be a
good neighbor for the neighborhood they have joined.
The county is proposing an expansion of this statue to new agricultural
operations encroaching into existing neighborhoods by providing impunity to
impacts affecting that neighborhood. This is anything but reasonable, sensible
and fair.
This revision takes the Right-to-Farm statute and turns it on its head –
mutating it into a Right-to-Harm rule. There is nothing fair or neighborly about
it.
Further, from a legal standpoint, issues on damage to adjacent surroundings
based on takings as well as stripping the rights of a neighbor’s ability for due
process make this something that should, and probably will, be legally
challenged.
This is a horrible provision in the proposal. Combined with the inadequate
setbacks proposed, it is bad policy on steroids.

REVIEW PROCESS
This project is many, many months late. Yet, when it was rolled out in the
beginning of July, it was raced through public review with limited public
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exposure. A document of land code close to 200 pages long of technical and
difficult language is being given less than a two-month review period that took
two years to develop.
It was rolled out during a pandemic and presented while state Safer-At-Home
orders were in place by commissioners failing to wear required masks at the
presentation, further limiting the needed public participation.
This is the county’s first zoning plan — one that saw little public input during
its development. Residents were not surveyed and asked how they felt their
land should be zoned (although that was promised by county officials early on).
The was no educational presentations on what zoning is and what it means.
We were all just handed the results and asked to comment.
And repeatedly, we have been told that the county hears opinions from “all
sides,” and yet, the only real response by the county has been totally onesided. Concerns on UGA’s pretty much wiped the zone out around the City of
Delta. Concerns about setbacks got a reformatting of the presentation and
nothing more. This process has been anything but fair and balanced.
For such a big deal, I can’t think of a worse way to go about vetting something
of such significance.
All-in-all, I believe this plan as it currently stands is arbitrary and capricious,
overly ag-centric at the expense of all other use categories, and just plain bad
policy. Residents deserve a lot more time to participate in this process in order
to make the necessary improvements. The county has the moral and ethical
responsibility to provide the time and energy to produce the best possible
outcomes for every member of the community and not just a portion.

Bob Kalenak
Hotchkiss, CO

From:

'millicent young' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/21/2020 11:51:33 PM

To:

DeltaCountyLandUse@deltacounty.com; ecasselberry@deltacounty.com

Cc:

millicent YOUNG <mayyyoung@yahoo.com>

Subject:

Comments on Land Use Code

Dear Delta County Commissioners,
Given the crush of current circumstances, we, the residents of Delta County, need more time to consider and refine the Delta County
Plan.
Our environment is severely stressed. The Washington Post claims that Western Colorado and Eastern Utah have warmed 3.6 degrees
F. We are the most affected area in the lower 48 states, "double the global average", (Aug. 7, 2020). A plan to stop desertification must
be forefront now.
CAFOS are vastly polluting. We have many farmers and ranchers providing our food regeneratively, without poisoning animals,
people, land, air, and water. CAFOs do not remotely resemble farming. Farmers care for the environment because they are aware nature
will not give back if too much is taken. Several Industrial uses, including CAFOS and Fracking, take away the "Right to Farm"
organically and conventionally.
Please follow the link below and read
"Understanding Concentrated Animal Feeding Operations and Their Impact on Communities".
This was written by NALBOH, the National Association of Local Health Boards, under the auspices of the CDC, the Center for Disease
Control, and the NCEH, the National Center for Environmental Health.
https://www.cdc.gov/nceh/ehs/docs/understanding _cafos_nalboh.pdf
After reading the dozens of harms CAFOs inflict, (including hastening global warming, increasing insect vectors, pathogens, and
contaminants, as well as putting out a hideous stench) you will know they are not right for Delta County, an unavoidable fact.
We expect you to change the draft, taking into account that unhealthy environments are killing over 12.6 million people globally each
year (World Health Organization, (WHO).
Not considering the incompatiblities of land use in neighborhoods causes battles. We don't want that.
Considering those same incompatibilities can also cause trouble, but at least a review process with the greater good in mind can lessen
the impact power and money usually inflict on those without the means to resist polluters and reckless exploiters.
I hope that the Planners of Delta County's trajectory hold the vision of a physically healthy place, one where clean Colorado living
prevails.
Otherwise, we may as well change our abbreviation to CO2.
M.Young, Paonia

From:

'Ralph D'Alessandro' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/21/2020 01:55:51 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Proposed Draft Land Use Code

Delta County
Elyse Ackerman-Casselberry,
Community & Economic Development Director
501 Palmer St Suite 119
Delta, CO 81416
August 21, 2020

Dear Elyse,
Thank you for the opportunity to submit comment s on the proposed Delta County Land Use Code.
A first concern is with the proposed language to expand the Right-to-Farm ban against nuisance suits filed against existing
agricultural operations to agricultural operations instituted at any time, regardless of prior existing neighboring land
uses. Agriculture is an important element of the economy and way of life in Delta County. Supporting the farmers and ranchers so
that this industry can remain and expand, especially as coal jobs have declined, is worthwhile. However, the Right to Farm
language in Section 7.a.2.b goes too far and fails to protect private property rights of neighboring County residents. Granting
immunity for nuisance lawsuits to any future agricultural operation fails to adequately protect neighbors and could deprive residents
of the full use and enjoyment of their property. With the proposed language a resident, whether having owned and lived in a
residence for one year or 25 years, could lose property value and the quiet enjoyment of the resident's home. The state statute that
protects existing farming operations from complaints from new residential development is adequate, and should be used instead of
what is proposed. Delete the following proposed language:

Pursuant to the authority granted by C.R.S. § 35-3.5-102(7), the protection against nuisance suits that is created by C.R.S. §
35-3.5-102(2) (a) is expanded to uses in the agriculture land use category regardless of when they are established.

Water is essential to the agriculture in the county and to the livelihood of all residents. As water becomes a more precious quantity
with decreasing precipitation and snow melt runoff to fuel our rivers, streams and wells, it is essential that the existing water sources
be protected. Solid animal waste is a known source of pollution to water sources. Having adequate setbacks of animal waste
storage from water bodies is an essential to preserving the existing water supply. As such the setbacks proposed, especially for
hen house confined animal feeding operations is insufficient to protect against polluting runoff from storm water events or merely
ground infiltration. It is suggested that solid manure storage be required to have a 500 foot setback and berms and grading to
protect nearby water bodies.
Confined animal feeding operations for chickens inherently possess a health threat from bacteria and fugitive dust emissions to
neighboring lands. Recent local medical testimony has substantiated an increase in pulmonary and bacterial health effects on
individuals living near such facilities. Accordingly setback distances from residences should be significantly increased from the
proposed distances to quarter mile setbacks and cognizance be given to the emerging State of Colorado agricultural air quality
regulations being developed.
In a similar vein, there is not sufficient consideration or assessment given to the site-based cumulative impacts of CAFOs and that
they are exempted from the current "Conditional Review" process requiring public and neighbor input.
Respectfully submitted,
Ralph D'Alessandro
36291 Sunshine Mesa Road
Hotchkiss, CO 81419

From:

'David Marek' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/21/2020 07:55:34 AM

To:

DeltaCountyLandUse@Deltacounty.com

Subject:

Land Use Code

Delta County Commissioners:
I reside at 39946 Nelson Road where I have lived since 1995, and I would like to express my concern and objection to the portion of the
proposed Land Use Code regarding the Right To Farm and the Intensive and Concentrated Animal Feeding Operations. To allow these
CAFO operations to be built as close as 150 feet from from an existing residence and water resources should never be allowed as it
would threaten the health and safety of Delta County residents due to odor, air and water pollution among other things. These types of
operations should not be located closer than 1,320 feet from existing homes as required by other jurisdictions.
I also object to the expansion of the Right To Farm to include new agricultural operations, including CAFO's, rather than existing
agricultural operations consistent with the state statute. As proposed, someone can develop a new CAFO next door to my home and I
will suffer the negative impacts of that development which did not exist when I purchased my property without recourse.
Although the proposed Code requires mitigation plans for odor, dust, noise, pests, and water which include "all available
practical methods that are technologically feasible and economically reasonable", these terms are not defined. Current minimum
standards could be included in the code, rather than left to the discretion of staff. An applicant can avoid these requirements by
asserting that these mitigation requirements are too costly and not "economically reasonable".

David A. Marek
P.O. Box 1387
Paonia, CO 81428

NOTICE: This transmission may contain confidential or privileged information . It is intended for the use of the recipient named above.
If you are not the intended recipient, any disclosure, distribution, forwarding , or copying of this transmission, or the taking of any action
based on this transmission, is strictly prohibited. If you received this in error, please immediately notify us by telephone, in addition,
please delete the erroneously received transmission from any device/media where the message is stored.

From:

David Inouye <dwinouye@gmail.com>

Sent time:

08/21/2020 10:34:27 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on the proposed land use plan

DeltaCountyLandUse@deltacounty.com

21 August 2020

I have owned a home in Delta County since 2003 and have attended several of the land-use planning sessions. I am working in
Gunnison County at the Rocky Mountain Biological Laboratory, and my work schedule (there’s a short, intensive field season here
for research) has made it impossible to attend the recent in-person meeting, although I did attend the remote session. The relatively
short comment period, during a time when many county residents are tied up in some of the busiest times of their businesses, is
inappropriate, and should be extended if you are serious about wanting as much community input as you can get.
I have visited a residence adjacent to an existing CAFO operation in the county, and seen both first-hand and via a video recording
how the dust from that operation affects neighboring properties, with significant health consequences (which can be quantified in
part by the PM 2.5 air monitor in that area). I think that the county should not permit similar operations to be established anywhere
near existing homes, given the potential consequences for the health of neighbors, and because of effects on their property value.
The county already has many outstanding examples of how small-scale agriculture can be both beneficial and profitable, and large
CAFO operations are not compatible with existing community expectations. Proposed setbacks of 200 feet from property lines,
drinking water wells, public water supplies, or irrigation ditches, are completely insufficient.
Another problem I see is the fact that some decisions that are proposed to be made administratively, with no opportunity for public
input, are inappropriate. Any decisions that have the potential to affect county residents’ health and economic well-being need to
be open to public input.
I think that there are several points in this draft that are liable to lead to litigation in their current form, and they would benefit from
the opportunity for county residents to give them longer consideration and additional input. As one example, the draft zoning map
would relieve Wolverine of its current obligation to reclaim land at the Bowie Mine Loadout property. We are going to see many
examples in the not-too-distant future where companies working on extractive industries are going to abandon their fiscal and legal
responsibilities to restore properties they have industrialized, leaving taxpayers to clean up the mess. The county should not
facilitate this financial burden.
I don’t think the county ever undertook, or at least never publicized, an economic analysis similar to the one that Citizens for a
Healthy Community did for a proposed fossil fuel extraction project, even though the outcome of that analysis contradicted
assumptions the county had about potential economic benefits of the project. There is the opportunity for similar economic
analyses of the consequences of making some of the land use changes proposed in this current plan, and the prudent thing to do
would be to carry out some of those analyses before implementing changes.
Sincerely,
Dr. David W. Inouye
38213 Highway 133
Hotchkiss, CO 81419
dwinouye@gmail.com
-- Dr. David W. Inouye Professor Emeritus Department of Biology University of Maryland Principal
Investigator Rocky Mountain Biological Laboratory

From:

Emma Gregory <emma@theconservationcenter.org>

Sent time:

08/21/2020 04:01:58 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

Scott Braden <director@theconservationcenter.org>; WSCC Secretary <secretary@theconservationcenter.org>

Subject:

Delta County Land Use Comments supplemental

Attachments:

Delta County Land Use WSCC Comments supplemental.pdf

Good afternoon,
I hope this email finds you well! I'm writing to submit some supplemental comments from the Western Slope
Conservation Center on the Delta County Draft Land Use Regulation. Please find them attached to this email.
Thanks so much! Have a great weekend.
Best,
Emma
-Emma Gregory
Conservation Fellow
Western Slope Conservation Center
emma@theconservationcenter.org
Cell: 410-440-0537
she/her/hers
--Visit our website and follow us on social media!
Website | Facebook | Twitter | Instagram
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August 21, 2020
Delta County
Elyse Ackerman-Casselberry,
Community & Economic Development Director
501 Palmer St Suite 119
Delta, CO 81416
Re: Supplemental Comments on Delta County Draft Land Use Regulation
Submitted electronically to: D
 eltaCountyLandUse@deltacounty.com
Dear Elyse,
Thank you for the opportunity to comment on the Draft Land Use Code for Delta
County. Please accept these additional supplemental comments (intended as a
complement to our comment letter dated July 21, 2020) on behalf of the 600+
members of the Western Slope Conservation Center (WSCC). WSCC has a 43-year
history of seeking community-based solutions that protect our natural resources in
the North Fork and Lower Gunnison Watersheds. The letter contains various concerns
related to WSCC from our members.
Process Concerns
WSCC is concerned that the County is rushing to complete the land use code revision
process without adequate time for the public to thoroughly review the draft(s). The
current draft isn’t complete. Two short public comment periods over the summer with
a total of 33 days for the public to review this 172-page document is inadequate
considering that late summer is an extremely busy time for many (especially those
involved in agriculture) to review a document and engage in an important, complex
process that may impact their properties or economic livelihoods. The comment
periods are also happening while many are trying to get kids back to school during the
uncertainty of a global pandemic.
Recommendation: Extend the comment period to 60 days to allow the public
adequate time to review and comment on the final draft plan.
Water Quality Protection Issues
Water quality has been a high priority for WSCC since its inception. At 20 years of
testing, WSCC currently has the second longest continuous water quality testing
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program in the State of Colorado addressing the North Fork of the Gunnison River and
its tributaries.
WSCC is concerned with the lack of specificity in the proposed regulations for
stormwater control at intensive agricultural operations. On page 82 in Chapter 4,
Section 7, Environmental Quality the title of Part B is “Stormwater Management,
Grading, Erosion and Sediment Control,” but there’s nothing in the section about
grading, erosion, and sediment control.
WSCC suggests that language be added to this section specifying how erosion will be
prevented and sediment controlled at sites during and after construction to protect
nearby streams and properties. Additionally, in Subsection 1 of this section WSCC
suggests replacing the “modified civil rule law” language with language to the effect
“All developments are required to comply with state and federal stormwater
regulations.” We question the need for Delta County to have any additional
stormwater regulations. Also, in Section B.2 (page 82), WSCC suggests all proposed
construction in the county (not just limited or conditional uses) should, prior to
construction, have to design a plan to reduce the discharge of pollutants in
stormwater that emphasizes pollution prevention over active treatment of
stormwater.
The Right to Farm language in Section 7, Environmental Quality, Section A(2) on page
82 does not appear to be an Environmental Quality factor and we suggest it might
better be located in Section 5, (Agricultural, Natural, and Cultural Resources), Section
B (Agricultural Operations and Prime Agricultural Soils), Subsection 2 (Impacts). It
would seem to fit nicely with the following Subsection 5 language about the Plot Note
reference to a Right to Farm disclaimer.
We also suggest the Intensive Agriculture Chapter 2 (Zoning Districts and Land Use)
Section 5 (Limited Use Approval Standards) could have a subsection (perhaps B.1.b)
stating that all such operations must comply with state and federal animal and
livestock feeding regulations.1
WSCC suggests perhaps a separate section to specifically deal with the unique set of
challenges presented by chicken house operations addressing solid waste storage,
setbacks from water bodies, and downslopes above such water bodies. WSCC suggests
that the setback for chicken manure storage from water bodies and downsloping
surfaces above water bodies be increased to 500 feet and include specific stormwater
erosion control measures, consistent with the state policy that counties can adopt
more stringent measures than state guidelines provide.
https://www.colorado.gov/pacific/cdphe/animal-and-livestock-feeding-operations-general-information and
https://www.colorado.gov/pacific/cdphe/animal-and-livestock-feeding-regulations
1
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Right to Farm Issues
Agriculture is central to the economy and way of life in Delta County. We should do
whatever we can to support the farmers and ranchers so that this industry can remain
and expand, especially as coal jobs have declined. However, the Right to Farm
language in Section 7.a.2.b goes too far and fails to protect private property rights of
neighboring County residents. Granting immunity for nuisance lawsuits to any future
agricultural operation fails to adequately protect neighbors and could deprive
residents of the full use and enjoyment of their property. State statutes that protect
existing farming operations from complaints from new residential development are
adequate, and should be used instead of what is written.
Recommendation:  S
 trike the following language from Section 7.a.2.b:
Pursuant to the authority granted by C.R.S. § 35-3.5-102(7), the protection
against nuisance suits that is created by C.R.S. § 35-3.5-102(2) (a) is expanded
to uses in the agriculture land use category regardless of when they are
established.
Concentrated Animal Feeding Operations
WSCC is concerned that there are not adequate requirements for assessing the
site-based and cumulative impacts of CAFOs, and also that they are exempted from
the current “Conditional Review” that requires public and neighbor input. CAFOs and
other large or potentially controversial developments should be subject to the most
stringent public scrutiny and process. CAFOs should not be exempted from the current
“Conditional Review” that requires public and neighbor input.

Additional Concerns
●

The Rural Heavy Industry zoning (for example rock crushing or use of
explosives) does not require the conditional review (C), but is instead proposed
to be downgraded to a “Limited Use”permit that does not require public
meetings or review. A public process should be required for such zoning.

●

Hazardous Waste Dumps would be allowed on parcels over 35 acres under the
proposed regulations. This could include potentially fracking waste products or
radioactive waste materials. The County should consider what types of
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hazardous wastes would be allowed or not, and place some additional
restrictions, as appropriate, based on the type of waste.
●

In the plan, the Bowie Loadout property and several others at the entry to the
North Fork and base of Garvin Mesa are proposed to be zoned as
“Industrial/Commercial,” which would allow oil and gas support services and
other heavy industry to develop these sites. There is a long history of residents
opposing industrial development on that property. WSCC urges the County to
include public input in the zoning process for these particular properties.

●

Oil and Gas support services, including fracking fluid storage, heavy
equipment, etc. is proposed to be downgraded from the current “Conditional
Use” review that requires neighbor and public input, to “Limited Use” permit,
that does not require public review, for all zones except Industrial/Commercial.
In the Industrial/Commercial zone, Oil and Gas support services are proposed
to be an “A - Allowed by right”, without any review, no permits, no neighbor
notices, no public input at all. All oil and gas support services should be subject
to public notice and review, at a minimum.

●

Wireless and Cell towers could be built almost anywhere without public notice
or input, or even without input from the landowner if it is adjacent to a county
road. You could wake up one morning with a large 5G cell or wifi tower at the
end of your driveway on your property, adjacent to the county road, without
any notice, no public input, no agreement with the landowner. While a private
property owner could invite a cell company to put up a tower for the income,
impacts on neighbors must be considered. While the evidence is disputed, there
is enough solid evidence of health concerns resulting from these towers that
the neighbors must be informed whenever an activity has impact, in this case
aerial, beyond the border of the private property.

●

Commercial and Rural Industrial land uses are lumped into the same zone, so a
real estate office,strip mall or retail store will have the same rules as Heavy
Industry that has noise, dust, explosives, dangerous chemicals, etc.
Commercial use should be a separate category with its own rules since it is
fundamentally different from Rural Industrial use.

●

Many decisions and judgement calls and wide latitude are given to an unelected
“director” who may make decisions that are inconsistent, arbitrary or have the
appearance of favoritism. This runs counter to the overarching stated goal to
“make regulations more fair and predictable”. The County Planning committee
could be consulted for such decisions to avoid the appearance of bias.
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●

There is no consideration of cumulative impacts of ANY type of development.
The plan should include the cumulative impacts of existing development in the
county as a baseline and develop mechanisms to monitor, and as necessary
limit, cumulative impacts of various types of development.

●

There should be mechanisms to assure that Colorado Parks and Wildlife (CPW)
recommendations are enforced when it comes to protecting wildlife corridors
and habitat. There are no maps to inform a landowner or potential landowner
that they are in an area with special wildlife considerations. We strongly urge
the county to work with CPW to provide a keyed map designating wildlife
corridors and habitat within the county and adjacent lands and contacts for
resources that will aid in avoiding harm or interfering with the use of these
lands.

Respectfully,

Scott Braden
Interim Executive Director
Western Slope Conservation Center
director@theconservationcenter.org
970-527-5307

From:

everettwebb76 <everettwebb76@gmail.com>

Sent time:

08/21/2020 04:51:06 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Chicken farm protest

I live in Willow Heights in Hotchkiss. We are in direct line from the chicken farm on Hansn Mesa. When the wind blows from that
direction we get a cloud of dust plus odor of chicken manure. This is a health problem to us and others. You as Commissions
should be concerned about this as it is your responsibility. Maybe before you make a decision you all should watch the video on
you tube titled protect Delta County Colorado. This tells you a lot of problems Chicken Farms cause. It is a huge HEALTH
CONCERN to all. My name is Everett Webb. Please make your decision in a responsible way and use common sense. It is a
big concern!

Sent from my Verizon, Samsung Galaxy smartphone

From:

Steve Harper <hotchlaw@gmail.com>

Sent time:

08/21/2020 02:49:20 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Second Draft of Land Use Code

Attachments:

8-21-20 Comments on 2nd Draft of Land Use Code -PDF.pdf

I attach my comments to this email.
Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K. Harper,
LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the exclusive
property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual or entity that is
the intended recipient. If you are not the designated recipient, or the person responsible for delivering the communication to its
intended recipient, please be aware that any dissemination, distribution or copying of this communication is strictly prohibited. If
you have received this electronic transmission in error, please notify by telephone (970-872-3173), collect or by electronic mail
and promptly destroy the original transmission. Thank you for your assistance.

8-21-20 Comments on 2nd Draft of Land Use Code -PDF.pdf

To: Delta County Planning Commission and Delta County Commissioners
From: Steve Harper
Re: Comments on the 2nd Draft of the proposed Land Use Code
While improvements to the Intensive Agriculture section are contained in the second draft when
compared with the first draft, no changes were made to the setbacks.
Intensive Ag Setbacks are Still Too Close:
In 2018, as a member of the CAFO Working Group, I interviewed Warren Goetsch,
Deputy Administrator of the Illinois Department of Agriculture. He said that the Illinois ¼ mile
(1,320 foot) minimum setback from neighboring houses from any Animal Feeding Operation of
50 Animal Units or more was designed as a compromise between the competing interests of
confined animal farmers and the private property rights of neighbors. He said that the efficacy
of a setback is judged by how well it reduces farmer-neighbor conflicts. He said the Illinois
setbacks had been working well to reduce farmer-neighbor conflicts since 1995.
Starting in 2012, this County lived through intense farmer-neighbor conflicts regarding
the 300 Animal Unit (15,000 layer) Powell Mesa chicken barn that was located only 900 feet
from neighbors’ houses. Astonishingly, in light of this experience, the Code proposes to allow
this size barn to be located a minimum of 300 feet and as close as 150 feet from a neighbor’s
house – when the County’s own experience saw that 900 feet caused great conflict. The
proposed, arbitrary, one foot per animal unit setback places a heavy thumb on the confined
animal end of the scale and appears as an affront to all of the neighboring homeowners in the
County who will be forced to submit to these ridiculously close, arbitrary setbacks.
In order to seriously support a 300 foot setback from a neighbor’s house (with a
possibility of 150 feet) for a 300 head cattle feedlot, a 750 hog feedlot or a 15,000 layer facility,
one has to conclude that these sized “Intensive Animal” facilities produce no significant impacts.
This is like believing that hydroxychloroquine cures COVID19. Both ignore evidence in
service of a baseless belief.
IMPACTS SHOWN TO THE CAFO WORKING GROUP:
Impacts: Odor and Reduced Property Value: Everyone who has driven through Weld
County or Eckert knows what a feedlot or dairy smells like. Andy Wick of Wick Dairies in
Eckert clearly confirmed to the CAFO Working Group that the odor from his dairy affects the
value of neighboring residential properties a half mile away. Robert Lario of Re/Max wrote to
the Group that confined animal feeding operations could injure the new economy arising in Delta
County driven by buyers who were relocating for lifestyle reasons (this has only accelerated
since COVID 19) and who often had outside sources of income (retirees, remote workers). Mr.
Lario warned of negative influences like animal feeding operations that could harm property
values and quality of life.
Impacts: Air Pollution and Respiratory: As for air quality health impacts, one only
needs to look at the County’s own August 27, 2012 Plateau Air Quality study that shows that the

1
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Powell Mesa barn, with only the side fans running, discharges a “considerable plume of
particulates and biologic components. . . that may be hazardous to certain persons.” Further,
the fact that the County never performed follow-up testing on the lactose fermenting gram
negative rod bacteria emitted from the Powell Mesa facility, that was “likely fecal in origin” as
mentioned by Plateau in its September 28, 2012 report, makes any assumption that the barn
creates no impacts untenable; and, at worst, suggests negligence in protection of public health.
The Plateau Study concluded: "At this time the downwind consequences are unknown as are the
consequences of exposure. Further evaluation of the human health impacts of this facility should
be conducted in concert with a medical specialist.” This evaluation never came to pass.
Impacts: Manure Storage and Application: Animal Feeding Operations generate mountains of
manure. While the manure handling section of the Code was improved somewhat in the 2nd
Draft, the Code should require that manure be applied at an agronomic rate, but it doesn’t. This
is a common requirement everywhere. Instead, the County has received complaints of
uncomposted raw manure drifting upon neighboring properties from existing AFO uses; partly
because of application during windy conditions; and, I suspect, partly because the land
applications exceeded the agronomic rate that the land could absorb. These complaints will only
grow.
Other Impacts: In addition to the above, there were a number of articles and studies submitted
to the CAFO Working Group fully documenting additional impacts of water pollution, noise
and truck traffic. The baseless belief in insignificant impacts simply was not supported by the
evidence available to the Working Group which evidence remains available to the County and to
anyone who may wish to study it.
What Should be Done:
In my opinion, the better way to design a land use code that protects the rights of all would be to
design it with caution rather than arbitrariness. The better, conservative, cautious way would
be to adopt the increased setbacks that have worked well in states like Missouri and Illinois that
have experience with these types of AFO’s. The proposed arbitrarily close setbacks will
simply encourage feedlots and other animal feeding operations to proliferate throughout
the County at the expense of existing private property rights.
Most of us don’t have the hundreds of acres of buffer that some proponents of the small setbacks
enjoy. Ask yourselves the simple question: how close to your home would you like a feedlot or
confined animal building with four foot diameter fans that blow the contaminated air inside the
barn outside toward your house? At a minimum, I would think that if 1,000 foot setbacks apply
to Landfills, Outdoor Shooting Ranges and Sexually Oriented Businesses, confined facilities of
50 animal units or more should at least be the same distance from our houses.
I continue to prefer the Illinois set-back of 1,320 feet for all feedlots and other facilities of at
least 50 animal units and increasing the setbacks for facilities that are greater than 1,000 animal
units. And I continue to suggest that the Code should keep these uses the same distances from
organically certified farms, agritourism facilities and existing platted residential lots as well as
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occupied residences. I urge you to change Table 2.d. on page 38 accordingly. (I reiterate my
comments regarding the first draft to those items that were not changed).
Thank you for listening.
Steve Harper
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From:

JoAnn Kalenak <joann@hcn.org>

Sent time:

08/21/2020 01:19:09 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

COMMISSIONERS RUSH TO ADOPT LAND-USE AND ZONING CODE WITHOUT A
PLANNING DIRECTOR
During today's work session, the Planning Commission has just learned while they're hashing out the new land-use code and zoning plan with county commissioners, that
county administration has no plans to replace the outgoing planning director, at least not in the near future.
Robbie LeValley, in her typical obfuscation style, told the PC that she wants to fill the open Delta One economic development position before hiring a new planning director.
OK, maybe you could argue some relationship between the two positions but one seems far more immediate than the other. Implementing new land-use codes and zoning in
Delta County will be a herculean task but without a highly skilled and competent planning director, this task is near impossible.
And all of it during a pandemic when many residents are unable to participate in the process.
So, why the rush? Many residents have voiced extreme concerns about the land-use and zoning plans while commissioners are engaged in a shotgun-series of meetings to
hash things out.
It doesn't take a brain surgeon to see that there are so many reasons to slow down this process.

NEW LAND-USE CODE WOULD ALLOW 350+ PIGS ON 5 ACRES WITH ONLY
ADMINISTRATIVE REVIEW
Although members of the CAFO Working Group agreed on how to categorize Animal Feeding Operations (AFOs) by specific "animal units," the proposed land-use plan
broadened their definitions greatly, opening the door to much larger animal counts then recommended.
In a plan that confused even Planning Commissioners at yesterday's land-use plan work session, animal units would be defined like this:
Cattle, Beef = 1 animal unit
Cattle, Dairy = 1.4 animal unit
Chicken = .02 animal unit
Elk = .5 animal unit
Geese, Ducks, Turkeys = .03 animal unit
Goat = .2 animal unit
Horse = 1 animal unit
Sheep = .2 animal unit
Swine = .4 animal unit
Bison = 1 animal unit
CAFO Working Group members recommended that a minor AFO contain fewer than 50 animal units. The county, however, is planning for 50-to-149 animal units.
Translation: A 373-animal pig farm could go on five acres (A5 zone) with limited review and administrative approval.
Anything but minor.

Comments on proposed land use code regs
• Draft proposes a reinterpretation of the Right-to-Farm statute to disallow a landowner from bringing a nuisance lawsuit against a neighbor in the agriculture land use
category regardless of when they are established. This is an affront to every rural resident who currently does not have impactful ag at their doorstep, but could, given the
proposed zoning mapping and proposed setbacks. You are sacrificing the rights of a very large portion of the community for the rights of a few. Moreover, your interpretation of
the Right-to-Farm Act can be highly challengeable in court, opening taxpayers to footing the bill.
• CAFO set backs are proposed at a minimum and not as recommended by a majority of CAFO working group members. As a member of the CAFO working group
mentioned at a recent virtual meeting discussing these proposed regulations, county officials openly misrepresented the group's findings saying that their comments where
individually solicited and the resulting set backs where "the middle ground." This is not true. The county is proposing an extreme minimum. Set back from schools, for
example, is proposed at 2,000+ feet, while a set back from a child's home can be as small as 150 feet.
• Labeled low impact uses including slaughterhouses, sawmills, meat processing, explosives, and rock crushing could be upgraded to high impact and, hence,
require full public review if the operation is deemed large. This is a scary approach that depends on non-specific circumstances and the interpretation of administration
WITHOUT public review.
• Most proposed planning tracks remove public input. This entire plan does little more than remove the public from input. It seems that streamlining the process
will come at the sacrifice of transparency and fairness.
• No follow-up or real oversight of uses "allowed by right" even though they come with specifications. The county is proposing many activities as "allowed by right" and yet
there is no REAL way for the county to track and mentor activities. Further, there is no true recourse action given the free-for-all that is sure to result from such a policy.
JoAnn Kalenak
36435 Sunshine Mesa Road
Hotchkiss, CO 81419
-JoAnn Kalenak
Senior Marketer
(970) 527-4898 ext. 22
High Country News
P.O. Box 1090
Paonia, CO 81428
hcn.org » Newsletter » Subscribe

High Country News is a nonprofit 501(c)3 independent media
organization that covers the important issues and stories that
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From:

Linda Lindsey <linda@paonia.com>

Sent time:

08/21/2020 11:33:27 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code: need more time for public input

Problems with the Delta County proposed new Land Use Regulations: Reduced public input
Preference for industrial ag, hazardous waste dumps and oil and gas development

To begin with, it is clear that public input has not been really desired or facilitated. It has been very difficult for me to figure
out how to send in comments.
The button that says "send comments" does not work! How many people have tried and failed? I have finally found this
email comment location and am sending this info to other people. If you are not getting many comments it is because
you have made commenting very difficult to do.
The periods for public input have been extremely short, less than 30 days. There has been an effort to “just get it done”,
using a template from someplace else provided by the consultants, regardless of whether the regulations are really
appropriate for Delta County. There have been very short comment periods, with comments on the current draft being
due by Friday, August 21st . Very few people have had the time to read the 180 plus pages of proposed regulations
thoroughly, (I daresay, not even the Planning Commission members or the County Commissioners) and to think through
the implications of them.
The deadlines for the entire process need to be extended and more notification needs to be given to the
citizens, many of whom are just now realizing what is going on. You have just released the final version with
the shortest comment time limit of all. Why the rush? People who have been following the process have been
waiting for the final version, and you give them only a couple of weeks to go over it with a fine tooth comb and
figure out what changes have been made in the l80+ pages? Is public input really desired? If it really is, you
need to extend the deadline.

The stated goal of this whole planning process was to “make regulations more fair and predictable.” But the proposed
process is fundamentally undemocratic, as it minimizes public input and gives wide unspecified powers to an appointed,
not elected, “Director” who could make decisions that are inconsistent, arbitrary or subject to favoritism and influence of
special interests.

The planners are not from around here and they are not concerned with the real needs of the people who are trying to
make a living and live here. We used to be a county of independent souls who hated regulations and red tape. You are
busting out the red tape for local people and trying to use it to take away the individuality of this county, while at the same
time minimizing red tape for industry and industrial intensified agriculture.

Originally there was wording stating the county’s explicit intention to "keep red tape and fees low for your average mom
and pop." Where did it go? It has disappeared. Sure looks like the intention is actually to rake in as much money as
possible from the average citizen while preventing them from having any say about what goes on next door to them, and
promote the development of big industrial ag and oil and gas operations with as few restrictions as possible.

Here are some of the worst aspects of the proposed zoning code....there are more.

1)The “Right to farm” regulations do not follow the Colorado state statute. The state statute says that existing farming
operations have the right to continue even if new development surrounds them with residential or other uses that changes
the neighborhood and neighbors are inconvenienced by the pre-existing farmers . The proposed new definition for Delta
county includes all NEW farming, meaning that for a new farm moving onto vacant land next to a dense residential area,
anything goes. In other words, a ew hog farm could just get a permit move into any area designated agricultural and there
is no requirement for public comment, no way to prevent it. Industrial agriculture would be protected above all else.

2)Regarding the specifics for CAFOs, confined animal feeding operations, the proposed setback for chicken houses,
confined hogs or confined animal operations of tens of thousands of animals is less than 200ft from private property lines,
drinking water wells, public water supplies, or irrigation ditches (this may have been extended to 1000 feet or so from
property lines in the latest version due to public comment). The proposal is for larger setbacks for schools and
residences. CAFOS are exempted from the current “Conditional Review” that requires public and neighbor input. The
cumulative impact of large numbers of CAFOS with their health issues, odors and trucking traffic, moving into the county
or proximity to the next CAFO is not considered at all. That is why it has been said that “a chicken house on every corner”
is the county's goal. There would be no way to prevent it. Even if the Planning Commission was opposed, there would be
no regulations, no legal weapons, to use. There should be Conditional Review for CAFOS.

3)Commercial and Industrial are lumped into the same zone, so Heavy Industry that has noise, dust, explosives,
dangerous chemicals, etc. would have the same requirements as a strip mall or a retail store or office. And neighbors
would have no way of knowing whether a commercial business or heavy industry could come into a zone next to them.
How is this fair and predictable? Commercial zones should be separate from industrial zones.

4)There would be no Conditional Review of “Rural Heavy Industry” zoning within the zoned areas, not even of of rock
crushing or explosives operations! (which would at least require public and neighbor input under the old existing rules).
Only a “Limited Use” permit that does not require public meetings or review would be required. Do the planners really
think any citizen of Delta County would not care if a rock crusher or an operation using explosives were to move in near to
them without giving them any voice about it?
4)There would be no Conditional Review with public input for Rural Medium Industry either... just a Limited Use Permit.
There needs to be Conditional Review with public input of Rural Heavy Industry and Rural Medium Heavy
Industry.

5)On the other hand, educational institutions like the world renowned Solar Energy International, would have to meet the
same proposed standards as Heavy Industry and pay for a “Limited Use” permit. Why are the planners trying to turn back
the clock and invite heavy industry here instead of innovative businesses that will lead to a sustainable future?

6)Hazardous Waste Dumps would be allowed on parcels over 35 acres under the proposed regulations, with Conditional
Use Review. That means yes, public input required, but waste dumps could be allowed. The Planning Commission would
have to listen to the public but they could go ahead and permit radioactive waste from either fracking or uranium mining in
nearby counties. Fracking waste is radioactive! Is Delta County so down-and-out that we need to allow hazardous
waste dumps when practically no other place in the entire U.S. does? Well, of course, the county could quickly attract a
lot of waste dumps and get more tax revenue. Is that really the only thing that matters?

7)Further, the code changes the designation for Oil and Gas support services, including fracking fluid storage, heavy
equipment, etc. from the current “Conditional Use” review that requires input from neighbors and the public to “Limited
Use” permit, This means that there would be no public review for any zones except Industrial/Commercial! And within the
Industrial/Commercial zones, Oil and Gas support services are to be “A - Allowed by right”, with no review, no permits, no
neighbor notices, no public input at all!

The latest posted map for the Paonia area shows industrial zones that include the the mine load-out area along Scenic
Hwy. 133 that was proposed a year or two ago as a mining equipment storage business but was wisely rejected by the
county as inappropriate, after intensive public input by North Fork citizens. Under this proposed plan it would be
automatically accepted, “allowed by right.” We must ask, “How did the map get redrawn?” Has somebody already
secretly influenced the planners? Is this the way the process is really going to work? Everything to be done in secret by
the planners with no public input?
There should be Conditional Use Review for for all oil and gas support services. The zoning maps for
Industrial and Commercial Use should be separate and they should be completely reconsidered.

8)Wireless and Cell towers could be built almost anywhere without public notice or input, or even without input from the
landowner if it is adjacent to a county road. A family could wake up one morning with a big tall 5G cell or wifi tower at the
end of the driveway on their own property, adjacent to the county road, without any notice, no public input, no agreement
with the landowner.
Wireless and cells towers are huge structures dominating the landscape and disrupting views, and should
have Conditional Use Review.

9)The proposed regulations would effectively outlaw temporary farm worker housing. The regulations would also prevent
homeowners from bringing their relatives here to stay in an RV to escape covid-19. The only kind of agriculture really
being supported is CAFOS. This could be disastrous for many small farms and orchards.

This code says all new housing would be required to meet all of the subdivision requirements. A mother-in-law unit, farm
worker temporary housing, a camper for farmers' children, would be required to have all the appurtenances of regular
permanent housing: public water source (hauling water/cisterns not allowed); installed septic (can't connect an RV to a
residence septic for summer farm hand or visitors); red access tag and driveway access permit; all utilities, including
separate electric hookup from DMEA that could cost thousands. Trailers for farm worker housing and relative visitor
housing should be allowed without having to meet the requirements of permament housing.
My husband and I are ranchers. We own a ranch outside of Paonia and we need a couple of young ranch hands in the
summer. You are saying we have to spend thousands of dollars to build a complete permanent house for them, complete
with a $15,000 septic system, when they can live comfortably in a camper trailer for a few months and it doesn't bother
anyone? We couldn't imagine setting up a CAFO of any kind without any input from our neighbors.

This is not supporting agriculture. This is not considering the needs of the citizens of Delta County, which is one of the
poorest in the state. Maybe the goal is to just get all the people who can't afford to live as if they were suburbanites to sell
their farms to developers and move to a tiny apartment in the city. PEOPLE ARE OUT OF WORK. MANY HAVE LOST
THEIR JOBS. FARMERS AND RANCHERS ARE STRUGGLING. HOW ARE THEY SUPPOSED TO PAY THE COSTS
OF THESE REGULATIONS? The planners are not considering the needs of the people who live here now and have lived
here for generations.

To conclude:

The introduction to the proposed code document has several " high sounding" paragraphs, such as:

"This Code is designed to increase understanding among landowners, residents, business owners, and decision-makers
as to the boundaries between private property rights and public interests in various areas of the County. This Code
establishes a regulatory format for what it means to be a “good neighbor” in Delta County in terms of the use and
development of land."

However, there are many ways in which it fails in this goal. This plan has been developed by the planners, with minimal
input from the public. Now the public has finally been informed about the final version and has been given a few days to
comment. Planning of the planners, by the planners, for the planners.
As with all planning, “the devil is in the details”. The zoning maps for all areas need to be revised with public input. This
cannot be done by next week. It may take months. Do you want to start off with lawsuits? Isn't your whole goal to avoid
lawsuits, by allowing CAFOS anywhere? There are other kinds of lawsuits.

In this code some neighbors have been assigned more rights than others: high density industrial agriculture and oil and
gas development are clearly favored over everything else. Several farmers and ranchers outside of the towns have just
discovered that they are to be zoned for residential development instead of agriculture, without any input from them.
Basically, insuring the compatibility of new industrial uses with existing neighbors and historic uses is completely
removed in the new proposed code. Requirements for public notice and input are greatly curtained and in many cases
completely deleted. At the same time regulations on small farmers and homeowners are greatly increased.

The code seems designed to increase the cost of living in this county for everybody except those who can afford to set up
a hog farm, a cattle feed lot or chicken house, or some kind of oil and gas related operation. Or a hazardous waste dump.
How about a county full of hazardous waste dumps? Is that what these planners have in mind for us? Do they really have
our best interests at heart? No, they are simply getting paid to churn out a plan.

Therefore, I respectfully request that you extend the comment deadline from August 21 to September 21and pay attention
to the comments you will receive when people finally figure out what is in the code and how to comment.

Sincerely,
Linda Lindsey
Hotchkiss CO

From:

Linda Lindsey <linda@paonia.com>

Sent time:

08/21/2020 12:03:23 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Proposed Land Use Regulations

This whole planning process has been a farce from the get-go. The planners stated many times during the preliminaries that "zoning
is not our goal, zoning is not a given." We always knew that in fact what they were after is zoning and the application of the
International Building Code. They stated several times, " the current process is not working." when in fact it was working just fine.
The county commissioners simply chose to ignore the recommendation of the local APC and got sued. Their object is to make
sure that any farmer can do anything...put up a chicken house, a slaughter plant, or a hog farm, whatever... so that they can't get
sued when the neighbors experience negative impacts. I hope every one of them has a hog farm set up right across the street
from their house.
The planners have told people in private that you are trying to "drag Delta County into the 21st century, to be like the rest of the
country." Well, the rest of the country is bogged down in unmanageable bureaucracy with piles of red tape and outrageous fees to
pay to support the bureaucracy...and therefore it costs a fortune to build a house. The result is a terrible housing shortage that
leaves us with millions of homeless people! Is that what you want? That bureaucracy and red tape is what you are trying to bring
to the "backward rednecks in Delta County." Delta County is one of the poorest counties in the state. Why are you doing your
best to increase housing costs and prevent people from building their own homes? I moved here with the intent of buying a little
piece of land and building my own house. What am I supposed to do until I get my house finished?
Looks like what these proposed regulations are intended to do is to hand over the permit process to the "professionals" in the
planning department instead of having the community APC in which neighbors resolved their issues in a friendly manner. Do you
realize you will need to have an "Adjustment Committee" there are going to be hundreds of requests for exceptions to the zoning
regulations....which means that you want to put the actual final determinations in the hands of a single committee of a very few
people and the appointed, not elected, director.
This is the approach of bureaucrats all over the country. Do you think Delta County citizens welcome more bureacracy? What
do you think the Tea Party is all about? You need to examine the implications of what you are proposing. There are a lot of
homeless people, or nearly homeless people, living in cramped accommodations in Delta County already. They are often trying to
scrape together enough money to build a "tiny house"...which your regulations would probably prohibit. Or a trailer that they can
live in by renting on somebody else's property. But of course, that might "offend the esthetics" of some of the new suburban types
who have moved here and now want to turn it into another Carbondale. Rents have gone sky high in Delta County. You are
determined to force them higher?
One of the main issues with your proposed regulation is limiting people from living in trailers for more than 90 days. Where do
you think the people now living in those trailers are going to go?
What harm are they doing? What are they supposed to do during the covid-19 pandemic? Go live on the street in Grand
Junction? What they need is help, not banishment. I personally know of a woman who spent several years living in a trailer in the
National Forest while her son went to high school here, You should talk to your social service people some time and find out
what life is really like for a lot of citizens of Delta County.
The time for commenting on this zoning code plan NEEDS TO BE EXTENDED for another month so that the commissioners can
have time to actually read and pay attention to the comments.
The commissioners should think in terms of the motto of doctors: FIRST, DO NO HARM.
Sincerely yours,

Thomas Dozard
Crawford, CO

From:

millicent young <mayyyoung@yahoo.com>

Sent time:

08/21/2020 11:51:33 PM

To:

DeltaCountyLandUse@deltacounty.com; ecasselberry@deltacounty.com

Cc:

millicent YOUNG <mayyyoung@yahoo.com>

Subject:

Comments on Land Use Code

Dear Delta County Commissioners,
Given the crush of current circumstances, we, the residents of Delta County, need more time to consider and refine the Delta County
Plan.
Our environment is severely stressed. The Washington Post claims that Western Colorado and Eastern Utah have warmed 3.6 degrees
F. We are the most affected area in the lower 48 states, "double the global average", (Aug. 7, 2020). A plan to stop desertification must
be forefront now.
CAFOS are vastly polluting. We have many farmers and ranchers providing our food regeneratively, without poisoning animals,
people, land, air, and water. CAFOs do not remotely resemble farming. Farmers care for the environment because they are aware nature
will not give back if too much is taken. Several Industrial uses, including CAFOS and Fracking, take away the "Right to Farm"
organically and conventionally.
Please follow the link below and read
"Understanding Concentrated Animal Feeding Operations and Their Impact on Communities".
This was written by NALBOH, the National Association of Local Health Boards, under the auspices of the CDC, the Center for Disease
Control, and the NCEH, the National Center for Environmental Health.
https://www.cdc.gov/nceh/ehs/docs/understanding _cafos_nalboh.pdf
After reading the dozens of harms CAFOs inflict, (including hastening global warming, increasing insect vectors, pathogens, and
contaminants, as well as putting out a hideous stench) you will know they are not right for Delta County, an unavoidable fact.
We expect you to change the draft, taking into account that unhealthy environments are killing over 12.6 million people globally each
year (World Health Organization, (WHO).
Not considering the incompatiblities of land use in neighborhoods causes battles. We don't want that.
Considering those same incompatibilities can also cause trouble, but at least a review process with the greater good in mind can lessen
the impact power and money usually inflict on those without the means to resist polluters and reckless exploiters.
I hope that the Planners of Delta County's trajectory hold the vision of a physically healthy place, one where clean Colorado living
prevails.
Otherwise, we may as well change our abbreviation to CO2.
M.Young, Paonia

From:

Michelle Pattison <mpattison@gmail.com>

Sent time:

08/21/2020 02:09:49 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Land Use Code Comments

Attachments:

Letter to County Commissioners - Land Use Code.pdf

Hi, please find my comments attached. Feel free to contact me if you have any questions.
Thanks,
Michelle

Letter to County Commissioners - Land Use Code.pdf

Comments on Delta County Land Use Code, Second Draft

8/21/2020

Commissioners Roeber, Suppes, and Lane,
I am writing to respectfully submit my comments, questions, and concerns regarding the second draft of the
proposed Land Use Code. I appreciate your time and attention.
As some background, I am a resident of Paonia, a business owner in Paonia, and I serve on Paonia’s board of
trustees. I am not writing to you as a representative of the town, but as a citizen of our community, and the
comments within this letter reflect only my personal opinions and views.
First, I would like to thank the county for undertaking the monumental task of developing new land use
regulations. Over the past two years you have solicited input from the public and developed a comprehensive
and clear set of codes. However, I do not think the work is done and I hope you will consider some
modifications for the final draft.
Suggested modification 1: Eliminate L (limited) and L* (limited+) from the review process, and move
everything from those categories into C (conditional) for all zones. My reason for this suggestion is to
improve public input for those land uses that could be considered high-impact to neighboring properties, to
natural resources, or to the county as a whole. This includes such uses as intensive agriculture (AFOs of all
sizes), rural medium industry, rural heavy industry, renewable energy facilities, etc.
If you talk to 1000 county residents, I doubt you would find a single one who is enthusiastic about the idea of a
heavy industrial or intensive agriculture operation setting up shop next door to their home. That doesn’t mean
that these operations have no place in our county. It does mean that county residents should have a voice in
the process on where they are sited.
Suggested modification 2: Create a zone specific to intensive agriculture and medium/heavy industry
that is wholly separate from agricultural zones and commercial zones. Although MAFOs, IAFOs, and
CAFOs are classified as agriculture, when you look at the impacts of these operations they are more closely
related to industry, including factories and waste transfer stations. Within the draft code, rural medium industry
specifically includes operations with potential to create excessive noise, dust, and objectionable odors, all of
which are primary concerns related to AFOs.
Similarly, industrial and commercial uses are combined in the current draft, even though they have extremely
different profiles on resource use, impact to neighboring properties, and infrastructure needs. This new
industrial/high-impact zone could require greater setbacks, along with the mitigation plans that have been laid
out for these types of uses, and it could be limited to areas that are not immediately adjacent to municipalities
or primarily residential (A-5) zones.
Suggested modification 3: Provide more specificity related to mitigation of harm
High-impact land uses have the potential to negatively impact soil, air, and water quality, the safe agricultural
use of neighboring properties, and the overall agricultural nature of a community. Therefore, these land uses
are bad for the health, safety, and welfare of the entire community. AFOs in particular are well-documented to
reduce property values, negatively impact government revenues, increase poverty, and harm the health of
neighboring residents.
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Comments on Delta County Land Use Code, Second Draft

8/21/2020

An extremely clean, well-run operation may be able to successfully mitigate the impacts, but the current draft
code provides little detail about how this would be managed. Mitigation is stated as necessary “to the greatest
extent practicable.” Practicable in whose opinion? The landowner? The county administrator? The affected
neighbor?
Additionally, enforcement and ongoing review is not addressed. Will the operation be reviewed annually for
compliance with mitigation strategies or on request only? If someone is found to be out of compliance, what
penalties may be imposed?
Suggested modification 4: Streamline setbacks for all high-impact uses
In the current draft, setbacks for high-impact land uses range from 50 feet (with the possible 50% reduction) to
5,280 ft. This wide range does not accurately reflect the expected impact to neighboring properties or the risk
to our community’s natural resources.
While I understand that the county was trying to achieve a middle ground, I implore you to instead prioritize the
safety, health, and welfare of Delta County residents and existing ranchers, vintners, farmers, and other
stakeholders that will be negatively impacted by new high-impact businesses moving into the county. In my
opinion, the setbacks and requirements described for waste transfer stations and landfills are appropriate to
high-impact uses with the potential to impact neighboring properties, and could be a starting point for revising
other setbacks, such as AFOs.
Suggested modification 5: Restore the “Right to Farm” provision to match the state statute
Stated in the current draft, Chapter 1, Section 2B: “The right to develop...does not include the right to
physically damage or adversely impact neighboring landowners.” Extending the “right to farm” provision to
include uses “regardless of when they are established” is in direct contradiction with that statement. With that
expansion, the county expressly favors intensive agriculture over the traditional agriculture and family farms
that have been here for generations. Rather than protect our agricultural character, that expansion has the
potential to destroy it.

Thank you again for your time and consideration. I believe that our county can support a variety of appropriate
uses, and I appreciate the work that has gone into developing land use code drafts. Many community
members have provided thoughtful comments, and I hope that you will carefully review the wishes of your
community in your final draft.

Thank you,
Michelle Pattison
mpattison@gmail.com
302 2nd Street, Paonia
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From:

Natasha Leger <natasha@chc4you.org>

Sent time:

08/21/2020 06:23:01 PM

To:

deltacountylanduse@deltacounty.com

Cc:

mlane@deltacounty.com; Mark Roeber <mroeber@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>; Robbie
LeValley <rlevalley@deltacounty.com>; Elyse Casselberry <ecasselberry@deltacounty.com>

Subject:

Land Use Code Regulation-August 2020 Draft#2 Comments—CHC

Attachments: CHC Comments August Draft Land Use Regs_082120.pdf

Dear Commissioners, Robbie and Elyse,
Please attached comment letter from CHC on the August 2020 Draft #2 Land Use Code Regulations.
Respectfully,
Natasha

Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org

CHC Comments August Draft Land Use Regs_082120.pdf

PO Box 1283
Paonia, CO 81428
Phone: 970-399-9700
www.chc4you.org

August 21, 2020
Delta Board of County Commissioners: Mark Roeber. Mike Lane, Don Suppes
Elyse Ackerman-Casselberry, Community and Economic Development Director
Robbie LeValley. County Administrator
Delta County Courthouse
501 Palmer Road, Suite 115
Delta, CO 81416
RE: Public Comment—August 2020 Draft Land Use Code Regulations (Draft 2)
Dear Commissioners, Robbie and Elyse,
Citizens for a Healthy Community (CHC) respectfully submits the following comments
regarding the August 2020 Draft Land Use Code Regulations (Draft 2) (hereinafter “Code”)
revising land use regulations, which address fundamental issues of representation, public
participation, property rights, public health, safety, economic development, and due process.
It is critical that such an undertaking provide for meaningful public participation and
comments. While the County has had 2 years to work on the land use code, it seeks to now
rush through its adoption during a public health pandemic and during the height of the
growing season when people have little time and are distracted by the health and economic
impacts of the Coronavirus pandemic. We respectfully request that you slow down the
public comment and approval process to give the community the appropriate and
reasonable time to review and comment.
While we request additional time to review the Code in detail, in the short time that CHC has
had to review the 178-page document and zoning maps, CHC has identified the following
issues:
1. Oil and Gas Support Services. The County repealed its oil and gas regulations on
September 17, 2019 claiming that the state and the federal government provided
sufficient regulatory oversight to protect Delta County, and that it planned to revise
its oil and gas regulations following the completion of the COGCC rulemakings to
implement SB181. We are therefore seriously concerned by the inclusion of Oil and
Gas Services, especially as defined in the draft Code:
Oil and Gas Support Services means commercial facilities that provide direct
support to oil and gas extraction, including:
CHC Draft August 2020 Land Use Code Comment Letter
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•

Parking and maintenance of exploration, production, or workover
equipment, or for tank and water service companies;
• Equipment and storage yards for road and pipeline construction
contractors, and production unit set-up and maintenance contractors;
• Storage and rental yards for pipe and production equipment;
• Field offices that are used by production-related records and maintenance
personnel;
• Disposal and recycling sites for production waste (except production
water disposed through either secondary recovery or deep well
disposal methods where the mode of transport to such injection wells is
exclusively via pipeline from the source, and no on-site storage occurs)
• Oil and gas processing facilities and related equipment, including, but
not limited to, compressors that are associated with gas processing or
which compress gas to enter a pipeline for transport to market.
• Midstream activities, including the processing, storing, transporting,
and marketing of oil, natural gas, and natural gas liquids.
The phrase “oil and gas support services” does not include businesses whose
activities are primarily manufacturing and fabricating, or whose function is
primarily general corporate offices. Emphasis added.
The Code proposes to allow Oil and Gas Support Services as an allowed use-by-right
in Zoning District Rural Industrial/Commercial, and Limited Use in Zoning Districts
A35, A20, A5 and UGA. Use-by-right requires no permit. Limited Use requires a
zoning permit, which is approved administratively with no public input or hearing.
The proposed zoning threatens to turn Delta County into a dumping ground for oil
and gas compressor stations, pipelines, storage, and wastewater disposal which
threaten public health, safety, welfare, the environment and wildlife. This is not what
the Master Plan contemplated in its vision statement: “The county is a leader in
protecting clean air and water and continues to protect community health, safety, and
welfare for present and future generations.”
These support services that the county proposes to encourage and foster with its
draft Code adversely impact public health (see the 380-page report on health effects
of oil and gas that was issued last October by the Colorado Department of Public
Health and Environment)1, safety, welfare, the environment and wildlife, including
being responsible for toxic and polluted air emissions that contribute to respiratory
and endocrine disruption, and greenhouse gas emissions that contribute to climate
change, disrupting wildlife habitat and water resources. This zoning designation for
Oil and Gas Support Services is not only inconsistent with the Master Plan, it does not
satisfy the requirements of local governments to minimize adverse impacts under
SB181. C.R.S. 29-20-104(1)(h).
1

Ed Carr, Raga Avanasi, Bill Mendez, Graham Glen, John Hader, Tao Hong, Jess Wignall, YiHua Wei, Belle
Guelden, & Chris Holder (ICF);Arsineh Hecobian (Colorado State
University), Final Report: Human Health Risk Assessment for Oil & Gas Operations, October 17, 2019, Available
at: https://drive.google.com/file/d/1pO41DJMXw9sD1NjR_OKyBJP5NCb-AO0I/view
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With respect to midstream pipelines, the COGCC has no permitting authority over
gathering pipelines, and such pipelines are exempt from state and federal pipeline
safety and integrity regulations. The proposed zoning would leave the county without
ANY mitigations against the public safety and health risks associated with leaks,
spills, or explosions. The issue of regulatory gaps for gas gathering pipelines was
raised repeatedly in the Oil and Gas Working Group (Working Group) and the group
recommended the following in its December 4, 2018 recommendations to the County
Commissioners and the Planning Commission:
6b. Revise Appendix 1, Section B.20 [of the Oil and Gas Regulations, which
were subsequently repealed in September 2019) to address regulatory gap in
gas gathering pipelines. This section needs to address appropriate
construction standards, and certify that gathering pipelines have been
constructed to the appropriate standard. Require an operational plan from the
operator that addresses monitoring and inspection plans. How do you trust
and verify when pipeline safety and integrity is the exclusive jurisdiction of
PHMSA? Need to have an assigned individual (maybe LGD) that is part of trust
but verify.
6e. Develop better understanding of existing data and maps on all pipelines.
Can Delta County get full access to understand where pipes are? In addition to
location of pipelines it’s important to know age of pipelines.
The Working Group recommendations are not reflected in the draft Code.
Curiously, Oil and Gas Support Services were not covered in the Oil and Gas
Regulations repealed on September 17, 2019. In addition, the Oil and Gas Working
Group was not convened to address this proposed rule. While the County is deferring
regulation of oil and gas extraction, it appears that the County is making a concerted
effort in this Code to turn the County into a local hub for these support services
without any mechanisms for protecting public health, safety, welfare, environment
and wildlife. It would therefore appear that the County is engaging in spot zoning,
which is prohibited in Colorado, by implementing regulations that are inconsistent
with the Master Plan.
We also note that while Oil and Gas Services is defined in the definitions section of the
draft Code and included in Table 2b: Land Use By Zoning District, there are no
standards prescribed under Section 5: Limited Use Approval Standards. For the above
stated reasons Oil and Gas Services should be removed from the Zoning Districts and
Land Use.
2. Climate Hotspot. On August 7, 2020, the Washington Post reported that the Western
Slope of Colorado, along with 3 counties in Utah has warmed more than 2 degrees
Celsius, double the global average, making it the largest 2°C hot spot in the
continental US. With the region’s snowpack shrinking and melting earlier, the ground
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absorbs more heat. In addition, with early snow melt comes more water evaporation
and less water is available to farmers later in the season. Delta County has warmed
2.1°C or 3.9°F according to the Washington Post climate analysis.2 We didn’t need the
Washington Post to tell us what we have already been witnessing for years—hotter,
drier weather, more severe and frequent drought, early run-off that isn’t being
captured, and shorter irrigation seasons, and wildfires. The impact of the Grizzly Fire
on the Glenwood Canyon watershed should be a wake up call to what we will be
facing in Delta County if we don’t implement proactive land use regulations to
address the climate crisis.3 The Grizzly Fire is threatening vital water infrastructure
and municipal water supply.
Instead of developing standards and conditions to reduce greenhouse emissions, the
draft Code seeks to facilitate those industries that contribute the most to climate
change and our increasingly dangerous weather. Nowhere in the draft Code is the
word climate or greenhouse emissions mentioned. Nowhere in the draft Code are
there conditions imposed to limit greenhouse gas emissions to proactively address
the cause of increasing water variability and decreasing water availability, which are
the prime threats to agriculture in the County. Hotter, drier temperatures, more
importantly are the greatest wildfire risk. Importantly, the draft Code, with its
inaction on greenhouse gas emissions, conflicts with the State’s mandatory
greenhouse gas emissions reduction targets outlined in HB19-1261.
The draft Code does not address the future needs of Delta County and should be
paused until the county conducts a greenhouse gas emissions inventory and drafts a
climate action plan that can be implemented into the land use regulations.
3. Public Participation. Of the 250 possible land use scenarios, the Code seeks to allow
69% to proceed without public input. More importantly, the most contentious
industries in the County—Confined Animal Feeding Operations and Oil and Gas —
completely cut the public out of land use decisions that will impact them for decades
to come and affect their quality of life, health, and property values. For example,
citizens in the North Fork Valley fought back a proposed change of use for the Bowie
Mine Load Out property three years ago that if granted would have allowed the
mining company to forfeit its reclamation obligations, which was the condition for the
original special use permit. The Department of Reclamation and Mining Safety is
2

Eilperin, Juliet, “2°C Beyond the Limit: This giant climate hot spot is robbing the West of its water,” The
Washington Post, August 7, 2020 available at: https://www.washingtonpost.com/graphics/2020/national/climateenvironment/climate-change-colorado-utah-hotspot/?utm_campaign=wp_post_most&utm_medium=email&utm_source=newsletter&wpisrc=nl_most
3

Blevins, Jason, “The Grizzly Creek fire is threatening the Colorado River and water for the entire West” The
Colorado Sun, August 19, 2020. Available at: https://coloradosun.com/2020/08/19/grizzly-creek-fire-threateningcolorado-river-western-water/?utm_source=The+Colorado+Sun&utm_campaign=aa4ddd9537-SunUp&utm_medium=email&utm_term=0_2e5f9a0f1b-aa4ddd953766412249&mc_cid=aa4ddd9537&mc_eid=90e113d64d
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responsible for enforcing the reclamation obligations. Zoning that area Rural
Industrial/Commercial from A35, per Bowie Resources, LLC (now Wolverine)’s
request in a letter dated July 22, 2020, as proposed in the draft zoning map, would
allow the mining company to circumvent its obligation to reclaim the land, as long as
the use complies with the county-approved industrial use, thus having no need to
reclaim the Farmers Ditch waterway, the decommissioned railroad bridge, the Black
Bridge Road overpass, or the high voltage metered power lines. Delta County should
not be supporting a zoning designation that will permit the mining company to
externalize its costs and obligations to farmers and water rights holders who had
nothing to do with the damage caused to the land by the mine’s operations.
The draft Code provides for Public Notice in the case of limited use permits but does
not provide for public comment. The draft Code is designed to eliminate the public
from land-use decisions that will impact it for years to come, depriving property
owners of due process regarding local government actions that impact their property
and procedural rights.
Counties are creatures of the State and granted authority to protect citizens through
public health and safety and land use powers. With the Code, Delta County is using its
land use authority to advance the interests of two key industries—CAFOs and fossil
fuel extraction — at the expense of the individual residential property owners and
small diversified agriculture farmers. For the reasons stated above, the draft Code
does not represent the best interests of Delta County citizens and should be revised to
ensure public participation.
4. Referral Agencies. Table 7a: Referral Agency Review, limits the scope of review of
CDPHE to septic systems and water quality, submits review to Colorado Parks and
Wildlife only upon Director’s discretion, and limits review by Colorado Geological
Survey to geological impact to the proposed development. CDPHE review should be
expanded to include air quality and greenhouse gas emissions, CGS review should be
expanded to include the impact of proposed development on geological stability
beyond the site, for example induced seismicity, and CPW review should be triggered
by the proposed development, not the Director’s discretion. Curiously, the Bureau of
Land Management is not listed as referral agency.
5. Enforcement and Financial Assurance. The draft rules do not provide for the
necessary financial security and assurance to ensure that neither the County nor the
community absorbs the cost of the developers’ operations or damages. The draft Code
in Section –Land Use Planning Violations and Remedies references a non-existent
statute. The correct citation is C.R.S .30-28-104.
6. Economic Support. Delta County has not provided the economic analysis for
promoting industries that will adversely impact Delta County citizens.
For the above stated reasons the draft Code does not represent the long-term interests of all
Delta County citizens. Instead, it is a wish list for the CAFO and extractive industries and
blueprint to industrializing Delta County to the detriment of what makes the County special
and unique. The economic, climate, and ecological landscape has changed, and Delta County
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needs proactive land use regulations that attract businesses of the future and set Delta
County up for continued success. We urge you to engage the community, and do the due
diligence necessary to support a land use code that works for everyone.
Respectfully,

Natasha Léger
Executive Director
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From:

Oogie McGuire <oogiem@desertweyr.com>

Sent time:

08/21/2020 02:10:13 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on the Second Draft of the Land Use Codes

I am writing as a business owner, agricultural and farming operation and long time resident of the
valley.
While I applaud the purpose of implementing land use codes in Delta County I have specific
concerns that are not being adequately addressed by this draft.
1. I strongly disagree with the idea of expanding the state Right toFarm law to provide
additional protections to farms no matter when established. This flies int eh face of making sure
that businesses and other operations are not affected.
2. The following changes should be made in the Intensive Agricultural Use Category
A - 3 5
MAFO Allowed, no change
IAFO Limited with public notice is insufficient o prevent conflicts. These should
be only allowed with a Conditional use permit and only if they do not cause harm to any existing
other adjacent or nearby landowner.
CAAP and CAFO I would actually prefer that the county disallow ALL CAAP and CAFO
operations within the county no matter the size. Barring that the only other logical restriction
is that they all need to be Conditional use with full public inputs. In the event of any
disagreements the CAFO or CAAP should not be allowed at all. Always favor protecting the people
and businesses that are already in existence.
A - 2 0
MAFO - Limited with public notice
I A F O
C o n d i t i o n a l
CAAP and CAFO not allowed at all
A - 5
MAFO - Limited with public notice, no
IAFO Not allowed at all
CAAP and CAFO not allowed at all
R I / C
S a m e
a s

A - 3 5

U G A
MAFO, IAFO,

CAAP,

change

a b o v e

CAFO

not

allowed

no

change

3. Rural Medium Industry as described is actually rather heavy industry and in all cases it
should be Conditional only.
4. Sam for Rural Heavy Industry all cases should be conditional only.
5. Oil and Gas Support Services ideally would be disallowed in all areas. Barring that then
Conditional in all zoning is the only reasonable alternative.
6. Paintball course should be allowed in A-35 and Conditional in A-20 and not allowed in A-5
7. Active outdoor recreation should be allowed in A-35, and permitted in all other categories
8.

Section

C

Remove the statement about Marijuana uses entirely. We are trying to support ag and like it or not
marijuana is legal in the state of Colorado and could be a lucrative crop and should be allowed.
However I would make it a separate type of ag business and have it as allowed on A-35 and A-20,
Conditional on A-4 and not allowed on RI/C or UGA
9. The setbacks listed for Intensive Agriculture in table 2.d are completely inadequate and
should be a minimum of 2,640 feet from all residential uses, 1000 feet from all streams, rivers,
irrigation ditches, community water sources and domestic water wells. Setbacks for buildings need
to be at least 1000 feet from the property lines.

10. Section 5
The county needs to include in all zoning maps the current Critical Wildlife Habitat maps
from the CPW and update as required.
11. Section 7 .2 Right to Farm section a) eliminate everything after the first sentence. I cannot
emphasize how much I object to extending the right to farm to include protection from nuisance
suits no matter when the agricultural activity is established. This entire section need to be to
the sate law only and no more.
Respectfully submitted,
Eugenie (Oogie) McGuire
Desert Weyr, LLC - Hi Performance Black Welsh Mountain Sheep www.DesertWeyr.com
LambTracker - Open Source Flock Management Software www.LambTracker.com
Paonia, CO USA

From:

Pete Kolbenschlag <petekolbenschlag@gmail.com>

Sent time:

08/21/2020 07:53:57 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

ecasselberry@deltacounty.com; Rlevalley <rlevalley@deltacounty.com>

Subject:

comments attached

Attachments:

Kolbenschlag.Delta.LUP(2).pdf
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August 21, 2020
Elyse Ackerman-Casselberry
Community & Economic Development Director
501 Palmer Street
Delta, CO 81416
Submitted via email to DeltaCountyLandUse@deltacounty.com
Dear Elyse:
On my own behalf, please accept this comment on the Delta County Land Use Plan revision draft (“draft
plan”), now under review. I am a 21-year resident of Delta County and homeowner here. I am an
environmentalist and a small farm and local food advocate, with an established history as both and a
record of engagement in local and state planning and issues of public importance. This comment is made
by me as an individual and interested party.
I wish to raise three broad concerns: That the draft plan is a recipe for confrontation, conflict and
litigation which will provide no certainly for small businesses, small farms, and families that wish to
invest their futures in Delta County; That the intensive agriculture/concentrated animal feeding
operations (“CAFOs”) regulations in particular are an invitation for animosity and conflict among
neighbors; and, That the county is abandoning its oil and gas authority even as it lobbies to weaken state
regulations around this industry.

Draft Plan is a Recipe for Confrontation, Controversy, and Litigation
If one of the purposes of a land use plan is to mitigate against controversy, confrontation,
and lawsuits, then without major changes the draft plan is bound to fail.
Consider first that Delta County (“the county”) itself identified two issues of high public and community
interest: CAFOs and oil and gas development. The county even set up two, and only two, working groups
to gather stakeholder input on specifically those two issues. These working groups took many hours of
time, with many participants thinking their input mattered to the planning process and to county leaders.
However, it seems neither is the case. And while those on the working group might be left wondering if all
those hours spent as good community-members made any difference, even more businesses, small farms,
homeowners, wineries, and other existing, established county denizens are also wondering: What will this
new free-for-all plan mean for them? Will a CAFO set up 200 feet from the Tasting Room?
Similarly, with oil and gas, where the working group’s work was put on ice, allegedly until the state oil and
gas commission (“COGCC”) develops new rules.1 However, this has not stopped Delta County from
activity lobbying the COGCC in the meanwhile, for weaker oil and gas standards than those which would
protect the health and safety of other Coloradans. Delta County has even participated by proxy in an
(unsuccessful) legal challenge arguing for weaker oil and gas protections in Delta County – BEFORE it
considers its own oil and gas working group’s hours of consideration, meetings, and input.2

1 The Draft Plan “reserves” further regulation around oil and gas to some later date, after the COGCC completes its rulemaking revising the state’s
regulations. (See: TABLE 2.b LAND USE BY ZONING DISTRICT and in the glossary: “Oil and Gas Extraction means exploration for and production
of oil and/or natural gas. 2: Note that this definition may be modified or expanded as the result of the work of the committee that is reviewing the
County’s oil and gas regulations,” Oblique oil and gas reference and footnote in glossary with no substance offered in the draft plan.
2 See, Colorado Sun, “2nd lawsuit challenging Colorado’s tough new oil and gas air pollution rules is tossed:
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Comment from Pete Kolbenschlag
This advocacy against the stated interests of many in the county, including numerous agricultural
operators, and despite no decisions from the oil and gas working group favoring such activity, nor much of
any public comment at all, nor really much evidence of the county commissioners making public decisions
about specific regulations and lobbying efforts now being undertaken in their names.
All this makes the draft plan in these two key regards not only deficient, as a planning document and
perhaps legally, but also makes it an insult. Not only is it certain to provoke conflict, and likely to spawn
prolific litigation. But it is emblematic in why we need statewide rules for oil and gas in the first place. It is
worth noting here that both federal and state politics are quite different to those in Delta County, and
there are remedies aggrieved parties can pursue that take decisions out of local hands.

CAFO’s are an Industrial Use Not Compatible with Other Land Uses
Plan Should Protect Agritourism and Organic Farms and Similar Agricultural Businesses
with Specific Regulations; and Residents, Towns and Water Supplies Must Be Protected.
A growing economic sector is agritourism including farm markets, wineries, event spaces, cideries, u-pick
farms and orchards, and related businesses. This sector relies not only on a thriving agricultural
community but also on the quality of place. Simply put, no one wants to have a wedding at a winery that is
next to a massive manure lagoon brimming with a monsoonal mess of rain, feces, and flies.
Common sense—as well as the need to mitigate against conflict and endless lawsuits—would take
opportunity that a new land use plan provides to regulate CAFOs away from where they have the greatest
potential to harm other business, facilities, and county residents. That is one reason the ‘right to farm’
principle ought not be expanded as proposed by the county in the draft plan but should instead be kept at
its current and original intent to protect existing agriculture from new encroaching uses.
In any case, CAFOs are intensively impactful industrial activity with a high potential to disrupt other
businesses and operations, as well as to negatively impact public health. Health, safety and critical
resources including water supplies must be protected, along with residences. Therefore, in addition to
limiting where CAFOs can operate, CAFO related setbacks must be increased significantly. Setbacks
should be from the property-line of a residential or non-compatible property, and not just from an
occupied building. Furthermore, since there can be no doubt that this activity is of high community
interest, has a significant likelihood to cause conflict and to stir-up controversy, and carries risk of
litigation over takings, real estate value loss, and health impacts. There is no excuse to exclude this activity
from public review and to do so is a dereliction.

The State of Colorado Must Regulate Oil and Gas Development to Protect
Human Health, Public Safety, Wildlife and the Environment
Colorado Senate Bill 181 (SB-181) established a basic regulatory floor for all oil and gas
operations in Colorado, based on the simple and fundamental precept that human health,
public safety and the environment take precedence over industry profit, and that the
COGCC exists to regulate not to ‘foster’ oil and gas development.
The county’s effort to weaken oil and gas protections for its own citizens and existing businesses, to lessen
certainty regarding potential industrial and impactful operations associated with oil and gas development
that might locate next to a home, business or property where a citizen or family has invested time, sweat,
and money into: Even as the county ignores the suspended working group’s input, along with input over
the years from residents in the North Fork Valley, where oil and gas development would most impact;
comes across as arbitrary at best, and as intentional and under-handed at worse.

Judge Martin Egelhoff cited the July 29 dismissal of Weld County’s lawsuit in his decision, finding that Garfield County also could not claim damages
arising from a rule that applies to the entire oil and gas industry,” August 18, 2020. Online at https://coloradosun.com/2020/08/18/garfield-countymethane-lawsuit-dismissed/

2
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Comment from Pete Kolbenschlag
The administrative record from the planning process seems to provide little rationale to suspend the oil
and gas working group’s input, making that move suspect to start. But then to move quickly, as the county
has done, to engage in a side effort to weaken oil and gas protections for Delta County residents and
businesses, while it is simultaneously claiming to suspend its decision, cannot be supported, and the
decision appears arbitrary from the standpoint of the planning process, and laden with ulterior motive.
Certainly, no formal public input has been gathered to solicit how Delta County residents feel about
allowing fracking to move closer to schools here than in other counties in the state. I can recall no public
discussion before the Delta County Commission in which the residents here agreed we should be subject
to weaker air quality standards, even though the effort Delta County joined went so far as to sue to “win” a
lesser standard for our citizens here than for other Coloradans elsewhere in the state, and to otherwise
assign ourselves to weaker protections, as if we are a special class of lesser person here.
Indeed, the message from many Delta County residents, and many on the oil and gas working group has
demanded just the opposite. Thus, this decision to “reserve” any decision on oil and gas while
simultaneously lobbying to weaken state protections looks capricious in spirit, if not in the letter of law.
In any case, pushing to lower these standards even as the county is putting the oil and gas portion of its
land use planning on ice, is bad government pure and simple. It is very likely to come back with a bite. To
note again the obvious, the politics of Delta County are an outlier weighed against the politics of the state
and nation. When shared resources, like a clean and abundant water supply and our livable climate, are
put in jeopardy the jurisdiction for decision is necessarily broadened beyond just the wishes of a few
narrow interests or a handful of rural counties. Climate change is real, and our headwaters quench the
thirst of millions. Unless Delta County steps up to protect its resources, it seems reasonable to expect that
another entity will step in and ensure that it does so.

Sincerely,

Pete Kolbenschlag
229 HWY 133
Paonia, CO 81428

(970) 261-0678
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From:

Julie Bennett <qutoriwines@gmail.com>

Sent time:

08/21/2020 02:09:00 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

Dear County Commissioners,
I would like to comment on the change of use for the Bowie Mine property on Highway 133.
My 2 businesses are also located along Highway 133. I own Root and Vine Market and Qutori Wines
and Vineyard.
We are right along the highway and count on Tourism for our livelihood along the WestElks Scenic
Byway.
We have spent the last three years upgrading our businesses to attract tourists. Tourists are
finally finding the our part of the state even with CoVid.
We had our best months ever this year.
We were up 30% for July. The West Elks AVA is producing
award winning wine which is bring tourists to our valley.
Our 12 wineries are just being discovered as Colorado Wine is growing. These businesses are
making an impact on the tax base for the county.
The impact of Industrial zoning in an agricultural area does not make sense.
precious and will be severely impacted as well.
By approving this change in zoning could threaten these growing businesses.
Please do not approve the zoning change for this area of the scenic byway.
Sincerely,
Julie Bennett
Root and Vine Market
Qutori Wines and vineyard.
40823 Highway 133
Paonia, CO. 81428
970 527 3236.

Our water is

From:

Richard Rudin <richrudin@gmail.com>

Sent time:

08/21/2020 04:59:03 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Concerned Citizens of Delta County ---comments of proposed land use

Attachments:

CCDC comments of Land Use Regs.odt

From:

Ryan Marlin <ryanmarlin@hotmail.com>

Sent time:

08/21/2020 09:43:07 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments regarding setbacks for CAFOs.

Dear Commisioners,
Thank you again for hosting a community question and answer session in Hotchkiss on 8/17/2020 ‐ I appreciate all the
effort and work you have put into the planning process.
I would like to comment regarding proposed setbacks for CAFOs to existing residences. As a family physician with a
background in public health and epidemiology, it is my hope that there be the commissioners adopt regulations that
protect the health of people who may be subject to a new facility in their neighborhood. While there are many good
ideas in the proposed zoning regulations, I question the wisdom of having different setbacks for schools and private
residences, using 2640' for schools and only 150' for private residences. If it's not ok for school children to be within
2640' of a feeding operation, it's difficult to justify having one next to an 83 year old on oxygen, a newborn baby or
anyone else in the community affected by it.
Multiple studies indicate an association between proximity to intensive animal feeding operations and adverse health
and economic impacts on surrounding families. A review of zoning proposals in other agricultural states finds a much
more cautious approach than Delta County. For example, Lincoln County in Nebraska surveyed several other counties in
determining their setbacks ‐ they found a general consensus that a much more generous setback from residences was
required (https://lincoln.ne.gov/city/plan/dev/cafo/otherregs2.pdf). This was not just for large hog farms, but smaller
CAFOs similar to those in Delta County.
I know that these zoning regulations are ideologically contentious on both sides of the political divide. I appreciate all
the thought that has gone into the process of developing land use regulations and hope that the final regulations are
determined objectively with the health of our community in mind.
Thank you,
J. Ryan Marlin MD, MPH
Hotchkiss, CO

From:

Steve Wolcott <swolcott@paonia.com>

Sent time:

08/21/2020 10:48:54 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

There are more than a couple of problems I see with the proposed zoning regulations. I am having a hard time figuring out
everything the 180 pages do and don't do. Obviously they were written by professional regulation writers not from Delta County.
So I will concentrate on a couple of things.

When I moved here 48 years ago, I spent every penny I had on the down payment for my farm. There was no livable house, so I
lived in a tent until I could upgrade to a tipi. I lived in the tipi for 2 years while I built a house. I got a job running a baler and
learned how to farm. I built barns, sheds, shops, fences, irrigation systems, everything needed for an ag operation. I'm not going to
compare myself to the pioneers that settled here over 100 years ago, but my modern day pioneering allowed me to build the life I
wanted, raise my family, and contribute to this community. These zoning regulations will make what I did illegal. To get what I have
you would have to come with lots of money. We have already seen a steep rise in land, housing and rent prices in recent years.
That's fine if you want to sell, but I didn't come here to be a land speculator. I came to farm and steward the land. It is not right for
me to get what I want and slam the door behind me.

A related issue is farm worker housing. To make a living on the relatively small farms in Delta County, we have to look at specialty
crops. Many of these are seasonally labor intensive, like fruit orchards, vineyards, hemp, hops, lavender, etc. There are young
people who want the jobs, some of them want the experience so they can learn how to farm. Where are they supposed to live
while earning minimum wage or less for seasonal work? Not in a rental for $1,000/month (if they can find one). What is the
problem if they live in an RV on my farm? Not allowed. I can provide a porta potty. Not allowed. I can have 10,000 chickens, but
I can't have a farm hand living in an RV. In fact farmworker housing is required to meet every regulation that a subdivision does
under this code. I don't want a subdivision, I want some help on the farm and I want young people to have the opportunity to live
here and work their way into a productive life.

One of the biggest changes this zoning plan will make is, that in most cases, people making significant changes to structures and
activities on their properties will no longer be asked to talk to their neighbors about it. This has been at the heart of the land use
system for decades. In a few cases this highlighted irreconcilable differences. But in the vast majority of cases it produced a better
understanding and acceptance of all parties involved. In many cases the applicant modified their plan to meet neighbors' concerns
and everyone left happier. In many cases this was the first time neighbors had spoken. As a member of the local Area Planning
Committee I saw this happen many times. Speaking to neighbors and understanding their concerns has great value. This is how we
maintain a culture where common values and goals are encouraged while differences are respected. Many people move here
because they feel the friendly and welcoming community. We have to actively work at it to keep this in the face of today's
partisanship and the many newcomers coming from cities. Many years ago I was one of those newcomers and I remember the
culture shock I experienced and the help I got from neighbors in learning how to become a part of the community.

In short, I'm afraid these zoning regulations will have some unintended negative consequences. Housing and land affordability will
get worse. This will make it harder for many Delta County residents to stay, and harder for farmers to hire help. The result will be
only people with wealth moving in with a different set of values. This phenomenon is what is driving many refugees from the
Roaring Fork and the Front Range to move here. This cultural shift will be accelerated by the County no longer getting neighbors
together to talk to each other to resolve potential conflicts. This will result in a Delta County very different than the one I know and
love.

There are other problems with this proposal, large and small. Like why do residents and farmers get 180 pages of regulations while
oil & gas operators get none? But I will stop here.

Steve Wolcott
Stucker Mesa

From:

Jack Ferrell <jackferrell@gmail.com>

Sent time:

08/24/2020 11:25:56 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Concerned citizen

Hello,
I am writing to oppose concentrated animal feeding operations as well as gas and oil operations in Delta County. If they are to be
permitted, which I wish they wouldn't, I request that they get the maximum amount of environmental regulation - for the quality of
life, air, water, and soil, and for the greatest disincentivation or limitation on greenhouse gas emissions, which should be closely
monitored. Delta County still enjoys a good quality of life. Let's keep it that way, and not spoil it for generations.
Thanks,
John Ferrell ("Jack")
330 Delta Ave
Paonia, CO 81428
jackferrell@gmail.com

From:

brad@empoweredenergysystems.com

Sent time:

08/26/2020 04:55:41 PM

To:

Elyse Casselberry <ecasselberry@deltacounty.com>; Brad Burritt <bsburritt@yahoo.com>

Cc:

DeltaCountyLandUse@deltacounty.com

Subject:

RE: Fw: Comments for Second Draft DC Land Use Code

Elyse,
Thanks for letting us know about the comments, and the info re. the Right to Farm Act extension.
Brad

Brad Burritt
Empowered Energy Systems, LLC
PO Box 295
Hotchkiss, CO 81419
970.589.3822 (cell)
970.234.5412 (office)
NABCEP Certified PV Installer #091308-5
NABCEP Certified PV Tech. Sales #PVTS01911-3

empoweredenergysystems.com
Facebook

-------- Original Message -------Subject: Re: Fw: Comments for Second Draft DC Land Use Code
From: Elyse Casselberry <ecasselberry@deltacounty.com>
Date: Wed, August 26, 2020 3:02 pm
To: Brad Burritt <bsburritt@yahoo.com>
Cc: DeltaCountyLandUse@deltacounty.com, Brad Burritt
<brad@empoweredenergysystems.com>
Brad and Danielle,
I corrected that. Your comments were in word and I think when I combined my pdfs, that it must not have
been grabbed. I apologize. I converted it to pdf and it is there now.
Brad--I promised you a response regarding the right to farm. Please see the attached that our land use
attorney put together. I'm not sure if it fully answers your question. I'm happy to chat.

Elyse Ackerman-Casselberry
Community & Economic Development Director
(c) 970-783-1256
(o) 970-874-2105
PLEASE NOTE MY UPDATED CELL PHONE NUMBER!!

On Wed, Aug 26, 2020 at 2:39 PM 'Brad Burritt' via Land Use Comments
<deltacountylanduse@deltacounty.com> wrote:
We sent our comments on the 20th of August but we were disappointed to not find it in the file of

comments that you have on your Land Use Planning site. It would be helpful to have the site acknowledge
receipt of letters so that submissions can be tracked. Please include these comments that I am sending
again. Thank you, Danielle

----- Forwarded Message ----From: Brad Burritt <bsburritt@yahoo.com>
To: "deltacountylanduse@deltacounty.com" <deltacountylanduse@deltacounty.com>
Sent: Thursday, August 20, 2020, 09:49:42 AM MDT
Subject: Comments for Second Draft DC Land Use Code

Please find attached comments for the second draft of the land use code.
Danielle Carre'
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the
individual(s) to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable
law. If you are not the intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this
transmission or the information it contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege.
If you received this transmission in error, please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding
the foregoing, sender and receiver should be aware that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 2472-100.1 et seq. Thank you.

From:

'Ryan Wilson' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/26/2020 02:06:26 PM

To:

DeltaCountyLandUse@deltacounty.com; Elyse Casselberry <ecasselberry@deltacounty.com>

Subject:

Follow up to Comments provided by Bowie Resources 7/22/2020

Attachments:

Bowie Zoning Classification Comments.pdf

Greetings,
It has come to my attention that two parcels identified in previous comments provided by Bowie Resources on July 22, 2020
(attached) still remain as A-35 classification. In the previous comments, Bowie requested that parcels 318714200018 and
318714200017 be classified as RI/C as they are currently being utilized as industrial as part of the operation of the Bowie #2
mine. I apologize for not catching this before the 21s t. If these parcels could be changed within the zoning maps as requested, it
would be greatly appreciated.
I thank you for the opportunity to provide these comments. Please feel free to contact me if you have any further questions.
Thank you,
Ryan Wilson
Landman

Wolverine Fuels, LLC
1401 N. 1s t, Suite A
Grand Junction, CO 81501
O: (970) 852‐0110
C: (970) 497‐6220
rwilson@wolverinefuels.com

This message contains information that may be privileged or confidential. It is intended only for the person to whom it is addressed. If you are not the intended recipient,
you are not authorized to read, print, retain, copy, disseminate, distribute, or use this message or any part thereof. If you receive this message in error, please notify the
sender immediately and delete all copies of this message.

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

VIA EMAIL TO: DeltaCountyLandUse@deltacounty.com; ecasselberry@deltacounty.com

July 22, 2020

Delta County Planning and Community Development
501 Palmer Street, Suite 115
Delta, CO 81418

Re: Comments on Draft Land Use Zoning Maps
To whom it may concern;
On behalf of Bowie Resources, LLC (“Bowie”) I would like to thank the Delta County Planning
Department for the opportunity to comment on the Draft Zoning Maps (“Zoning Map”) proposed
during the update to the Delta County Land Use Regulations. After reviewing the proposed
Zoning Map, Bowie would like to provide confirmation and request changes to the parcels
owned by Bowie.
Bowie would like to confirm the Zoning Map is accurate in classifying the following parcels as
RI/C:
318715100021
318715400016
318715400017
318715100003
318715100002
318715100020
318715100001
318715100004
318714200021
318729400067
318729300069
318732200040
Parcels 318714200018 and 318714200017 are currently classified as A-35 on the Zoning Map.
Bowie respectfully requests that these parcels be reclassified as RI/C. These parcels are used in
conjunction with the operation of the Bowie #2 mine; and will be continued with an industrial
use for the projected future.
Parcel 318710100001 is currently classified as A-35 on the Zoning Map. While a large portion of
this parcel is used for agricultural purposes, the main Bowie #2 mine site is located on a portion

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

of this parcel. Bowie respectfully requests that a mixed-use zoning be established for this parcel.
The portion of this parcel being requested for reclassification to RI/C is as follows:
T. 13 S., R. 91 W., 6th P.M.
Section 10: S2S2, N2SW4
Section 11: SW4SW4
Section 15: NW4, N2NE4, SW4NE4
This legal description is based on the nearest 40-acre aliquot part and is limited to the extent
owned by Bowie and within the boundaries of the identified parcel. The remainder of parcel
318710100001 would remain as A-35 for a mixed-use of A-35 and RI/C.
Bowie appreciates the opportunity to provide these comments. If you should have any questions
or need additional information for these proposed changes, please contact me at the information
stated above.
Sincerely,

Ryan Wilson
Landman
Bowie Resources, LLC
a subsidiary of Wolverine Fuels, LLC

From:

'Brad Burritt' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

08/26/2020 02:39:42 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

Brad Burritt <brad@empoweredenergysystems.com>

Subject:

Fw: Comments for Second Draft DC Land Use Code

Attachments:

Comment for Second Draft DC Land Use Code.docx

We sent our comments on the 20th of August but we were disappointed to not find it in the file of comments that you have on your
Land Use Planning site. It would be helpful to have the site acknowledge receipt of letters so that submissions can be tracked.
Please include these comments that I am sending again. Thank you, Danielle

----- Forwarded Message ----From: Brad Burritt <bsburritt@yahoo.com>
To: "deltacountylanduse@deltacounty.com" <deltacountylanduse@deltacounty.com>
Sent: Thursday, August 20, 2020, 09:49:42 AM MDT
Subject: Comments for Second Draft DC Land Use Code

Please find attached comments for the second draft of the land use code.
Danielle Carre'

Comment for Second Draft DC Land Use Code.docx

Thank you for the opportunity to comment on the second draft of the Delta County Land Use Code. We
think the extremely short comment periods following release of each draft during the pandemic, when
people are preoccupied with their economic situations, health and safety, and now the severe drought
and fires, does not serve the public well. The public has not been given enough time to review and
digest this complex and lengthy document, let alone offer constructive comments. (We see there are
just over a hundred views on the document online just a day before comments are due on this second
draft.) This process had a very slow start and now there appears to be a great rush to get it through. We
request that you give the public additional time to respond by extending the dates for the current and
upcoming draft comment periods, and providing educational forums, online, at least, on various
sections of the draft code.
We would like to explain a little of our family’s background here in Delta County. There is a tendency to
dismiss those who have concerns with “Intensive Ag” or the extended interpretation of the Right to
Farm statute as a “faction” of people that are just anti-ag or anti-animal agriculture. Brad’s family has
farmed in Delta County since the 1800s, and moved on to Redlands Mesa in the early 1900s. We moved
back to the family farm over 30 years ago after obtaining university degrees in agriculture and working
on different farms, as well as doing research on various methods of agriculture. On returning, we
worked on the family farm that supported orchards, cattle, hay, small grains, and vegetables. We
believe that agriculture is a critical part of the economy and animal husbandry a vital part of farming.
The draft Delta County Land Use Code states that its first purpose is to promote the health, safety, and
general welfare of the residents of Delta County. To do so, the code needs to reflect this goal by
providing adequate protections, for current residents and the environment, from potential serious
impacts of Intensive Ag. It is poor planning to speculate that larger or more problematic Intensive Ag
operations may not locate here, therefore planning well for them is not necessary. The second draft
still shows extremely inadequate setbacks for all Intensive Ag operations. We see no reason these
industries be given such favored treatment over the health and wellbeing of current our residents and
environment.
The proposed codes outline both setbacks in Table 2c and the “Intensive Ag” section elaborates
mitigation plans. Adequate setbacks critical because they provide objective, litigation-resistant means of
reducing the impacts of intensive ag operations and other medium and heavy industry activities.
Mitigation efforts, while important, are subject to interpretation, inadequacies of current technology,
and failure from improper maintenance or unforeseen stresses like weather events including cloud
bursts, strong winds etc. In addition, mitigation efforts require consistent compliance assurance.
We recommend that following changes be made to the proposed setbacks from residences listed in
Table 2c: MAFO-1320 ft IAFO – 1320 ft CAFO - 2640 ft. CAAP – 2640 ft. These recommendations for
setbacks come from areas that have histories of dealing with these industries. In addition, setbacks
listed in table 2c for water, including streams and rivers, irrigation ditches, community water sources
and domestic water wells, are inadequate to protect our extremely limited water resources and
setbacks should be at a minimum of 1000 ft. Finally, the Limitation on Modifications (page 41) number
one (Setbacks to residential uses may be reduced by up to 50 percent) should be removed. Setbacks
should remain as recommended above.
The second draft does elaborate on the mitigation required of a proposed “intensive ag” operation.
Unfortunately, the language in this part of the code is vague. The terms “practicable” and “economically

Comment for Second Draft DC Land Use Code.docx

reasonable” are used throughout that portion of the code, giving one the idea that there is a lot that is
negotiable. These look to us like lawsuits waiting to happen. In the Zoom meeting, when asking why this
section was so vague, we were told that the County Health Department would review the mitigation
plans and make a determination. Does the Health Department have a set of standards they use to make
these determinations? These standards should be included in the mitigation plans so the public knows
what protections there actually are. Finally, this section needs to outline how and when compliance
assurance will be carried out, and what happens if there is a failure to comply with the mitigation plans.
Finally, the public has a high level of concern about the location and impacts of these industries. To limit
their input to just a notification, fails to acknowledge the public’s right to give input on proposed
“intensive ag” operations. We recommend that IAFOs and CAFOs be changed from “limited use” with
public notification to “conditional use” that allows for public input, and that MAFOs require at least
public notice.
Colorado’s Right to Farm statute is already a very thorough law granting protections to existing
agricultural operations and agricultural lands. The statute protects the changes in type of agricultural
product, as well as changes in ownership on agricultural land. The extended interpretation on page 82 of
the proposed code is unnecessary and only creates unbalance by subordinating current property
owners’ rights in favor of any future ag development. It’s really a “big government” type of action to
prevent existing residents the right to speak up. We recommend that this extended interpretation of the
Right to Farm statute be struck from the code.
The Rural Medium Industry (e.g., hemp processing, slaughterhouse, meat processing, sawmill) and
Rural Heavy Industry (e.g., explosives, rock crushing, tannery) should include a consideration of, and
respect for, existing land uses in the code. The Rural Heavy Industries should be changed from limited
use with public notice to conditional use with public input. These industries’ impacts on a neighborhood
are significant and the public should be given a right to give input on their location and mitigation plans.
Thank you for your consideration of our comments.
Danielle Carre’
Brad Burritt

Colo

From:

Elyse Casselberry <ecasselberry@deltacounty.com>

Sent time:

08/26/2020 03:02:37 PM

To:

Brad Burritt <bsburritt@yahoo.com>

Cc:

DeltaCountyLandUse@deltacounty.com; Brad Burritt <brad@empoweredenergysystems.com>

Subject:

Re: Fw: Comments for Second Draft DC Land Use Code

Attachments:

Right to Farm and County extension.docx

Brad and Danielle,
I corrected that. Your comments were in word and I think when I combined my pdfs, that it must not have been grabbed. I
apologize. I converted it to pdf and it is there now.
Brad--I promised you a response regarding the right to farm. Please see the attached that our land use attorney put together. I'm
not sure if it fully answers your question. I'm happy to chat.

Elyse Ackerman-Casselberry
Community & Economic Development Director
(c) 970-783-1256
(o) 970-874-2105
PLEASE NOTE MY UPDATED CELL PHONE NUMBER!!

On Wed, Aug 26, 2020 at 2:39 PM 'Brad Burritt' via Land Use Comments <deltacountylanduse@deltacounty.com> wrote:
We sent our comments on the 20th of August but we were disappointed to not find it in the file of comments that you have on
your Land Use Planning site. It would be helpful to have the site acknowledge receipt of letters so that submissions can be
tracked. Please include these comments that I am sending again. Thank you, Danielle

----- Forwarded Message ----From: Brad Burritt <bsburritt@yahoo.com>
To: "deltacountylanduse@deltacounty.com" <deltacountylanduse@deltacounty.com>
Sent: Thursday, August 20, 2020, 09:49:42 AM MDT
Subject: Comments for Second Draft DC Land Use Code

Please find attached comments for the second draft of the land use code.
Danielle Carre'
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

Right to Farm and County extension.docx

The proposed Chapter 4, Section 7A extends the State law protections offered to pre-existing
agricultural uses to those that don’t exist yet. The statute only protects existing farms, but it allows
counties to opt to protect future ones as well. So the proposed protections would come into play where
land is not currently used for agriculture.
The State right-to-farm law would protect the conversion of an existing farm to a new “type of
agricultural product” (C.R.S. 35-3.5-102(1)(b)(V)), but would not (necessarily) protect a CAFO developed
on land that was vacant at the time a new code is adopted. Even with Chapter 4, Section 7A of the
proposed code (as currently drafted), the protection only extends to the CAFO to the extent that it
“employs methods or practices that are commonly or reasonably associated with agricultural
production,” and provided that it is “not operating negligently.” I suppose the County could go further,
but it’s authority to allow more would (as a practical matter) stop where CAFOs get into state and
federal regulatory space.
CRS 35-3.5-102(5) provides in full “Any ordinance or resolution of any unit of local government that
makes the operation of any agricultural operation a nuisance or provides for the abatement thereof as a
nuisance under the circumstances set forth in this section is void; except that the provisions of this
subsection (5) shall not apply when an agricultural operation is located within the corporate limits of any
city or town on July 1, 1981, or is located on a property that the landowner voluntarily annexes to a
municipality on or after July 1, 1981.”
Zoning operates on the presumption that zoning violations are nuisances. In the traditional (and most
cautious) sense, zoning enforcement is basically the same as nuisance abatement (albeit usually much
slower). So while 35-3.5-102(5) does not say the local government cannot adopt “reasonable land use
regulations providing for the proper regulation and location of agricultural operations,” care is required
with regard to what the County would declare a zoning violation.

From:

Schmucker - DNR, Paul <paul.schmucker@state.co.us>

Sent time:

08/26/2020 06:51:07 PM

To:

DeltaCountyLandUse@deltacounty.com

I would wwlcome any intensive agriculture next to me. I think most of the references to intensive ag refers to the chicken houses
and is very misrepresented, i have been in the 15000 bird houses and the 20000 bird houses and you cannot believe how quiet
they are and no smell. I would highly recommend anyone that is involved with writing any of these regs make a visit and smell for
yourself, i can arrange a visit

From:

Ryan Wilson <RWilson@wolverinefuels.com>

Sent time:

08/26/2020 02:06:26 PM

To:

DeltaCountyLandUse@deltacounty.com; Elyse Casselberry <ecasselberry@deltacounty.com>

Subject:

Follow up to Comments provided by Bowie Resources 7/22/2020

Attachments:

Bowie Zoning Classification Comments.pdf

Greetings,
It has come to my attention that two parcels identified in previous comments provided by Bowie Resources on July 22, 2020
(attached) still remain as A-35 classification. In the previous comments, Bowie requested that parcels 318714200018 and
318714200017 be classified as RI/C as they are currently being utilized as industrial as part of the operation of the Bowie #2
mine. I apologize for not catching this before the 21s t. If these parcels could be changed within the zoning maps as requested, it
would be greatly appreciated.
I thank you for the opportunity to provide these comments. Please feel free to contact me if you have any further questions.
Thank you,
Ryan Wilson
Landman

Wolverine Fuels, LLC
1401 N. 1s t, Suite A
Grand Junction, CO 81501
O: (970) 852‐0110
C: (970) 497‐6220
rwilson@wolverinefuels.com

This message contains information that may be privileged or confidential. It is intended only for the person to whom it is addressed. If you are not the intended recipient,
you are not authorized to read, print, retain, copy, disseminate, distribute, or use this message or any part thereof. If you receive this message in error, please notify the
sender immediately and delete all copies of this message.

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

VIA EMAIL TO: DeltaCountyLandUse@deltacounty.com; ecasselberry@deltacounty.com

July 22, 2020

Delta County Planning and Community Development
501 Palmer Street, Suite 115
Delta, CO 81418

Re: Comments on Draft Land Use Zoning Maps
To whom it may concern;
On behalf of Bowie Resources, LLC (“Bowie”) I would like to thank the Delta County Planning
Department for the opportunity to comment on the Draft Zoning Maps (“Zoning Map”) proposed
during the update to the Delta County Land Use Regulations. After reviewing the proposed
Zoning Map, Bowie would like to provide confirmation and request changes to the parcels
owned by Bowie.
Bowie would like to confirm the Zoning Map is accurate in classifying the following parcels as
RI/C:
318715100021
318715400016
318715400017
318715100003
318715100002
318715100020
318715100001
318715100004
318714200021
318729400067
318729300069
318732200040
Parcels 318714200018 and 318714200017 are currently classified as A-35 on the Zoning Map.
Bowie respectfully requests that these parcels be reclassified as RI/C. These parcels are used in
conjunction with the operation of the Bowie #2 mine; and will be continued with an industrial
use for the projected future.
Parcel 318710100001 is currently classified as A-35 on the Zoning Map. While a large portion of
this parcel is used for agricultural purposes, the main Bowie #2 mine site is located on a portion

Bowie Zoning Classification Comments.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

of this parcel. Bowie respectfully requests that a mixed-use zoning be established for this parcel.
The portion of this parcel being requested for reclassification to RI/C is as follows:
T. 13 S., R. 91 W., 6th P.M.
Section 10: S2S2, N2SW4
Section 11: SW4SW4
Section 15: NW4, N2NE4, SW4NE4
This legal description is based on the nearest 40-acre aliquot part and is limited to the extent
owned by Bowie and within the boundaries of the identified parcel. The remainder of parcel
318710100001 would remain as A-35 for a mixed-use of A-35 and RI/C.
Bowie appreciates the opportunity to provide these comments. If you should have any questions
or need additional information for these proposed changes, please contact me at the information
stated above.
Sincerely,

Ryan Wilson
Landman
Bowie Resources, LLC
a subsidiary of Wolverine Fuels, LLC

From:

David Marston <david@writersontherange.org>

Sent time:

09/03/2020 01:19:32 PM

To:

deltacountylanduse@deltacounty.com

Subject:

CAFO interview

Hello,
My name is David Marston. I am a journalist writing for Writers on the Range. Is there someone I could speak to about
the upcoming vote on the CAFO standards?
David Marston
646‐246‐7389

From:

David Marston <david@writersontherange.org>

Sent time:

09/03/2020 03:54:27 PM

To:

Robbie LeValley <rlevalley@deltacounty.com>

Cc:

deltacountylanduse@deltacounty.com

Subject:

Re: CAFO interview

Hi Robbie,
I was thinking more like an interview. Is there someone I can speak to?
David
From: Robbie LeValley <rlevalley@deltacounty.com>
Sent: Thursday, September 3, 2020 3:48 PM
To: David Marston <david@writersontherange.org>
Cc: deltacountylanduse@deltacounty.com <deltacountylanduse@deltacounty.com>
Subject: Re: CAFO interview

I will answer your questions. Please send your questions to me
On Thu, Sep 3, 2020 at 1:19 PM David Marston <david@writersontherange.org> wrote:

Hello,

My name is David Marston. I am a journalist writing for Writers on the Range. Is there someone I could speak to about
the upcoming vote on the CAFO standards?

David Marston

646‐246‐7389

-Robbie LeValley
Delta County Administrator
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

Robbie LeValley <rlevalley@deltacounty.com>

Sent time:

09/03/2020 03:48:14 PM

To:

David Marston <david@writersontherange.org>

Cc:

deltacountylanduse@deltacounty.com

Subject:

Re: CAFO interview

I will answer your questions. Please send your questions to me
On Thu, Sep 3, 2020 at 1:19 PM David Marston <david@writersontherange.org> wrote:

Hello,

My name is David Marston. I am a journalist writing for Writers on the Range. Is there someone I could speak to about
the upcoming vote on the CAFO standards?

David Marston

646‐246‐7389

-Robbie LeValley
Delta County Administrator
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

Steve Harper <hotchlaw@gmail.com>

Sent time:

09/04/2020 08:09:17 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Third Draft of Proposed Land Use Code

Attachments:

Comments on Third Draft of LUC.pdf

I attach my comments.
Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K. Harper,
LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the exclusive
property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual or entity that is
the intended recipient. If you are not the designated recipient, or the person responsible for delivering the communication to its
intended recipient, please be aware that any dissemination, distribution or copying of this communication is strictly prohibited. If
you have received this electronic transmission in error, please notify by telephone (970-872-3173), collect or by electronic mail
and promptly destroy the original transmission. Thank you for your assistance.

Comments on Third Draft of LUC.pdf

To: Delta County Planning Commission and Board of County Commissioners
From: Steve Harper
September 4, 2020
Comment on 3rd Draft of Proposed Land Use Code
I commend the Planning Commission in making the change to Table 2.d. in the third draft by
extending the minimum setback for medium AFO’s to 1,000 feet. I would continue to encourage
an increase of the setback for Small AFO’s as well. The high end of the Small AFO of 149
animal units would allow the confinement of 372 hogs, for example, to locate only 150 feet from
the property line of a neighboring residential property.
I also have a concern regarding the definition of “Residential Use” found in Section 5.B.1.b. on
page 38 and in the Definitions section on page 164. I believe the definition needs clarification.
Both definitions in the 3rd draft now read:
“Residential Use means any property, whether developed or not, that is zoned A5 or
UGA, and any other property that has a residential tax assessment indicating residential
use of the property. For the purposes of measuring setbacks for Intensive Agriculture, the
setback should be measured from the property line of the property that meets the
Residential Use definition.” (italics added)
My concern is the requirement that a property have a “residential tax assessment.” I believe the
idea behind this definition is that all residential uses in all zones are to be protected by the
setbacks. The concern I have is that many residences in Delta County in the A20 and A35 zones
are associated with a property that is classified for tax purposes as “Agricultural,” not
“Residential,” yet a part of the agricultural tax assessment notice will indicate that a portion of
the property is assessed as an “Agricultural Residence.” To reflect this reality and clarify the
definition, I would suggest that the first sentence be modified to read as follows:
“Residential Use means any property, whether developed or not, that is zoned A5 or
UGA, and any other property that has a residential tax assessment or agricultural
residence tax assessment indicating residential use of the property.”
Thank you for your consideration of these matters.

From:

Tom Pachl <tompachl@gmail.com>

Sent time:

09/04/2020 07:20:10 AM

To:

deltacountylanduse@deltacounty.com

Subject:

comments re: 3rd draft, Land Use Plan

Hello,
I’m writing to ask that you change Intensive Ag back to Limited WITH public notice, as it was in the 2n d draft, instead of Limited
With No Public Notice in the 3rd draft. Intensive Ag has potential outsized, negative impacts on surrounding property owners,
and those existing owners should be given notice and the opportunity for input.
I do thank you for changing the Medium AFO setback to 1000ft.

Tom Pachl
Hotchkiss, CO (Rogers Mesa)

From:

Paige Smith <paige@greenhousegarden.com>

Sent time:

09/08/2020 04:01:58 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

Hello,
I'd like to submit the following comments regarding Draft #3 of the Delta County Land Use Regulations. Thank you for the
opportunity to comment.
Paige Smith
215 Delta Ave., Paonia 81428
1. Page 30: Chapter 2, Section 2.B. Table 2.b.
Hazardous Waste Landfill. It seems misplaced to allow for the creation of a Hazardous Waste Landfill within an A35
zoning district, or anywhere in this County. A hazardous waste landfill is not the sort of facility that is limited to oversight by
a County. There are a myriad of regulations about permanently storing such environmentally harmful waste imposed by the
EPA and State of Colorado, Department of Public Health and Environment (CDPHE) and it certainly is not appropriate for
siting in what is an agricultural zoning district. Please revise this table to disallow a Hazardous Waste Landfill in the A35
zoning district.
2. Page 31: Chapter 2, Section 2.B. Table 2.b
Oil and Gas Support Services as defined on page 162 would conceivably turn a piece of property into a compacted, dirt
parking area with a high probability of spills of all kinds of hazardous materials onto that property contaminating the surface
and subsurface. Such a facility requires numerous state and federal permits regarding the prevention of such spills, dust
control, traffic safety, hazardous materials handling and storage, etc. and should not be cavalierly brought up as an
approved potential use in this county. Such a use should be disallowed in the A35, A20 and A5 and UGA zoning districts
and never be assigned “allowed-as-a-right” in the RI/C Zoning District. These types of facilities should be subjected to the
greatest amount of scrutiny and public notification.
3. Page 38: Chapter 2, Section 5.B.1. Table 2.d
Numerous previous commenters asked that setbacks from AFOs be increased. However, only a single category has been
increased. This response to citizen’s concerns is inadequate and more attention must be paid to protecting water (natural,
domestic and irrigation) and residents.
4. Page 72: Section 6, B. 2.b.
This section contains the following statement – “To the extent reasonably feasible, proposed development shall be designed
to avoid impacts to prime agricultural soils on the subject property.”
Given the importance of “prime agricultural soils” to agricultural viability and productivity in Delta County, these regulations
should prohibit any impacts to these soils, not provide for a vague term “to the extent reasonably feasible.” Exactly what is
“reasonably feasible” and who would make the decision that such a design threshold had been met that would give the
developer the green light to impact prime agricultural soils? This level of subjectivity should be eliminated from these
regulations.
5. Page 82: Section 6, H.:
This section contains the following “2. Exceptions. The County may allow development to proceed prior to plugging,
remediation, and reclamation if: a. The location of the abandoned well is secured; and b. The development area is
sufficiently distant from the abandoned well that the risks to the development from the abandoned well are minimal.”
How will the County determine what distance constitutes “sufficiently distant” from an abandoned well and that risks from
the well are minimal? There are already historical instances in Colorado regarding harm to surrounding residents and
residential properties from wells that were considered abandoned, but because they had not been properly plugged, etc.
there was physical harm to people and property from such wells. Why would Delta County want to take on the liability of
allowing a development when there are so many unknowns about an abandoned well and potential surface/subsurface
contamination associated with that well without the benefit of relying on the Colorado Oil and Gas Conservation
Commission having certified that a well had been sufficiently and properly plugged, remediated, etc. This proposed
exception should be removed from these regulations.

6. Page 82: Chapter 4, Section 7, A. 2. b.
This section reads as follows “b. C.R.S. § 35-3.5-102(2) (a) (I) provides protection against nuisance suits for agricultural
uses that are established prior to surrounding land uses. Pursuant to the authority granted by C.R.S. § 35-3.5-102(7), the
protection against nuisance suits that is created by C.R.S. § 35-3.5-102(2) (a) is expanded to uses in the agriculture
land use category regardless of when they are established.”
The point of C.R.S. § 35-3.5-102(2) (a) (I) is to be sure that existing agricultural uses are grandfathered from nuisance
suits. Many commenters have made it clear that these regulations cannot essentially allow for any future agricultural
operation to be shielded from a nuisance suit. Please remove the italicized text provided above.
7. Page 153: Chapter 14, Section 2.
This latest version of the draft regulations includes a revised definition of “Animal Units.” These proposed regulations use a
different system of assessing whether a Confined Feeding Operation will be considered small, medium or large as
compared to the CDPHE, Water Quality Control Commission Regulation No. 81 definitions. However, regardless of how
an AFO is categorized, CDPHE maintains regulatory authority over all AFOs (small, medium and large).
If the newly inserted text in this definition is meant to indicate that an AFO designated as a “large” AFO according to the
definition adopted by Delta County may not meet the “large” AFO definition adopted by CDPHE and that it therefore,
would not be regulated as a “large” AFO by CDPHE, I would recommend the following new language:
Animal unit calculations used by the State of Colorado, Department of Public Health and Environment
(CDPHE) may be different than presented in this chart. Consequently, a Large AFO as defined by Delta
County may or may not be regulated by the CDPHE as a Large AFO. However, all AFOs regardless of size
classification are regulated by the CDPHE.

From:

Allison Elliot <brilliot@gmail.com>

Sent time:

09/09/2020 02:47:26 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

mroeber@deltacounty.com

Subject:

Comments on the Proposed Land Use Codes

To: Board of Delta County Commissioners
Delta County Planning Commission
Re: Proposed Delta County Land Use Regulations
In regards to the latest version of the Proposed Delta County Regs, I want to say thank you for incorporating many of the
suggestions that the public has put forward in the process so far.
It is gratifying to know that the citizens of this county are being heard and taken seriously.
I have been focussing on a rather narrow slice of the proposed land use regulations. That is the wildlife habitat and corridors. I am
hopeful that the final Land Use Codes will include maps showing wildlife corridors and habitat. I know that the county GIS office
has been in conversation with Colorado Parks and Wildlife managers about mapping. As I pointed out at the last meeting, the
adopted Master Plan states that there will be maps showing areas of wildlife concern.
Another area that, as a citizen of Delta County, I am very concerned with in the proposed Land Use Regulations is the Right to
Farm Language. The proposed language does not protect the businesses and residents already living here. I understand that one
big reason to write the land use codes was because is that the old system was preventing new businesses from coming in to the
county. It now appears that it has gone the other way and is an overreaction and possibly opening us up to farming practices that
are detrimental to those who are already here. This new language will NOT support the stated goal of the Master Plan to protect
the way of life we have here in Delta County. I am sorry to say that this language makes it look like the planning commission is
more interested in representing agricultural industry that is not even here, over protecting their constituents.
I do not know if any other county in the state has felt the need to change the wording of the Right To Farm policy. I do not see that
Delta County needs to bend over backwards in order to attract agriculture. We want quality businesses coming who are willing and
wanting to abide by the same sorts of rules that exist in other counties.
Another area of the Proposed Land Use Regulations is the designation of Rural Industrial. While this designation may delineate
where these activities happen, it does not adequately address the toxic nature of these sorts of industries. One of the properties
designated as Rural Industrial is along the river upstream from Paonia and the rest of the county. I encourage you to rethink this
parcel in particular. As for the designation over all, I would ask that a meaningful bonding be a requirement for any toxic operation
in this designated zone. We all know too well that businesses have been known to regularly declare bankruptcy leaving a toxic and
expensive clean up to be dealt with by the city and or county. I would also request bonding for all but the smallest CAFOs for the
same reasons.
The last area I will address is “agricultural innovation.” This term in the Master Plan means different things to different farmers and
ranchers. I believe that zoning codes should attempt to reflect that. The smaller farms in the North Fork are growing their
businesses in a different manner than the sorts of innovative agriculture at the west end of the county. As Wendell Berry has pointed
out, there are now two kinds of agriculture: either industrial or entrepreneurial. Unfortunately one often causes problems for the
other. Entrepreneurial farms are dependent on agri-tourism and chemical free air and water and are decidedly non-industrial. I
request that there be an overlay district for the North Fork area that would identify and protect these small farms which cannot
exist next to an industrial style agricultural operation. I suggest that this district require an extra step in the application process for
CAFOs wanting to start up in the North Fork. We cannot assume that an agricultural operation that can be seen as industrial, is
automatically OK to go in next to an existing entrepreneurial organic farm. This is a case where it is extremely important for to
protect these small farms that bring tourism and a great deal of notoriety to Delta County.
Lastly, but importantly, I want to thank everyone involved in this long process. I know that many of us are tired and want to finish
up as soon as possible. I hope that we all hang in there to produce a quality document that reflects, as best we can, the values and
goals expressed in the Master Plan. I appreciate suggestions that the public has have been incorporated. I hope that a few more
will be worked into the final product. For instance, the recommendations that CHC has provided, no matter what you may think of
that organization, they are interested in the long term health of the County, not the short term economic development. I encourage

you to find the middle ground between the two.
Thank you again for your time and dedication to this process and to the people of Delta County.
-Allison Elliot

From:

'millicent young' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

09/09/2020 11:59:09 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Plan

CAFOS and fracking are major culprits in heating up W. CO and parts of Utah.
Methane and other combustibles are outmoded fuels.
Our beloved mountain / desert is said to be the area most affected by human caused
in the lower 48 U.S. states.
The temperature has risen 3.6 degrees Fahrenheit rapidly.
!
Please review the following article, reached by the link below.

climate change

https://www.washingtonpost.com/graphics/2019/national/climate-environment/climate-change-america/
Imagined economic benefits will be a sour joke if the wildfire trend continues and worsens, which
is predicted.
How does the Delta County Land Use Plan address this problem?
It is time to change course so that generations to come will have a livable environment.
We who have invested our lives here hope to live long and healthy, free from hunger and thirst.
It is the duty and right of all of us to protect life.
M.Young,
Paonia

From:

Sally <sallylarcker@gmail.com>

Sent time:

09/09/2020 12:36:50 AM

To:

deltacountylanduse@deltacounty.com; dwise@deltacounty.com

Subject:

Comments on additions to proposed Delta County Land Use regulations

Hello
I have a few concerns about the proposed regulations covering the future erection and installation
of communication towers In Delta county. Although the subject is included in the proposal, it is
incomplete.
The regulations need to include “small” towers, defined as those under 50 feet in height. The
regulations for ALL towers should include
1. Public notice and public hearings for all proposed towers. Land owners who will be impacted by
the appearance of a tower in their view corridor or backyard should be given the opportunity to
weigh in on the pros and cons of each proposal.
2. Permission must be obtained from private landowners whose property includes an easement or
right of way before any proposed tower project can be considered on that easement. The landowners
are the ones who will have to deal with the tower and pay the taxes on the underlying land, so
their permission is critical.
3. A condition of approval for any tower project must include a county right of way permit. There
are many utilities and pipelines for domestic and agricultural water that are at risk of damage or
destruction by any tower project, small or large.
The current proposal does not address the rules that should apply to “small” towers, indeed towers
of any size. Notice, permission and permit - all are necessary to protect landowner taxpayers, and
to guide the future requests of companies who feel the need to put up towers in the county. Thank
you for considering these additions, before the land use regulations are formally adopted.
Sally Larcker
Hotchkiss, CO

From:

John and Nan Latta <jandnlatta@gmail.com>

Sent time:

09/15/2020 08:17:00 PM

To:

deltacountylanduse@deltacounty.com

Subject:

test land use comment

This is a test message - please disregard.
Thanks,
John Latta

From:

Cameron Raleigh <cameron_raleigh@yahoo.com>

Sent time:

09/16/2020 03:42:12 PM

To:

Deltacountylanduse@deltacounty.com; dwise@deltacounty.com

Subject:

Proposed new rules on towers

Dear Delta County Representative,
It is our understanding that the current draft proposal for new rules on building wifi or cell
towers (under 50 feet) does not include important requirements for ensuring that private land
owners, as well as, the public, have involvement in the feasibility and permit process. As private
land owners in Hotchkiss, we feel strongly about the effects to public and environmental health
that these towers present. Further, for a tower to be approved, it must also be required to attain
a permit to ensure that it will not affect other existing utilities that are/may be present at the
site location.
Please include the following requirements in the new rules for wifi and cell towers:
1) Require private land owner permission in the county easements/right of way for all new towers
including those under 50 feet.
2) Require public notice and public hearing permits allowing for public comments.
3) Require a county right of way permit to help ensure other existing utilities like pipelines,
are not damaged or buried under concrete for all towers including those under 50 feet.
Thank you,
Cameron Raleigh
38825 Stucker Mesa Rd
Hotchkiss, CO 81419

From:

chuck raleigh <chuckraleigh11@gmail.com>

Sent time:

09/16/2020 03:48:31 PM

To:

deltacountylanduse@deltacounty.com; dwise@deltacounty.com

Subject:

Proposed New Rules On Towers

Dear Delta County Representative,
It is our understanding that the current draft proposal for new rules on building wifi or cell
towers (under 50 feet) does not include important requirements for ensuring that private land
owners, as well as, the public, have involvement in the feasibility and permit process. As private
land owners in Hotchkiss, we feel strongly about the effects to public and environmental health
that these towers present. Further, for a tower to be approved, it must also be required to attain
a permit to ensure that it will not affect other existing utilities that are/may be present at the
site location.
Please include the following requirements in the new rules for wifi and cell towers:
1) Require private land owner permission in the county easements/right of way for all new towers
including those under 50 feet.
2) Require public notice and public hearing permits allowing for public comments.
3) Require a county right of way permit to help ensure other existing utilities like pipelines,
are not damaged or buried under concrete for all towers including those under 50 feet.
Thank you,
Chuck Raleigh
38825 Stucker Mesa Rd
Hotchkiss, CO 81419

From:

'Cameron Raleigh' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

09/16/2020 03:42:12 PM

To:

Deltacountylanduse@deltacounty.com; dwise@deltacounty.com

Subject:

Proposed new rules on towers

Dear Delta County Representative,
It is our understanding that the current draft proposal for new rules on building wifi or cell
towers (under 50 feet) does not include important requirements for ensuring that private land
owners, as well as, the public, have involvement in the feasibility and permit process. As private
land owners in Hotchkiss, we feel strongly about the effects to public and environmental health
that these towers present. Further, for a tower to be approved, it must also be required to attain
a permit to ensure that it will not affect other existing utilities that are/may be present at the
site location.
Please include the following requirements in the new rules for wifi and cell towers:
1) Require private land owner permission in the county easements/right of way for all new towers
including those under 50 feet.
2) Require public notice and public hearing permits allowing for public comments.
3) Require a county right of way permit to help ensure other existing utilities like pipelines,
are not damaged or buried under concrete for all towers including those under 50 feet.
Thank you,
Cameron Raleigh
38825 Stucker Mesa Rd
Hotchkiss, CO 81419

From:

Robbie LeValley <rlevalley@deltacounty.com>

Sent time:

09/18/2020 02:38:07 PM

To:

Valley Organic Growers Association <vogaco@gmail.com>

Cc:

DeltaCountyLandUse@deltacounty.com

Subject:

Re: Draft Proposed Land Use Code Comments

received. Thanks.
On Fri, Sep 18, 2020 at 2:15 PM Valley Organic Growers Association <vogaco@gmail.com> wrote:
Attached is VOGA's comments regarding reviewing draft 3 of proposed Land
Use Code.

-Robbie Baird LeValley
Delta County Administrator
Phone (o) 970-874-2102
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

Valley Organic Growers Association <vogaco@gmail.com>

Sent time:

09/18/2020 02:15:49 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Draft Proposed Land Use Code Comments

Attachments:

VOGA-Land-Use-Regs-comments.pdf

Attached is VOGA's comments regarding reviewing draft 3 of proposed Land
Use Code.

VOGA-Land-Use-Regs-comments.pdf

DATE: September 18, 2020
RE: Draft Proposed Land Use Code Comments
After reviewing the Draft 3 Proposed Land Use Code, the Valley Organic Growers Association has the
following comments:
“The County is a leader in protecting clean air and water and continues to protect community health,
safety, and welfare for present and future generations,” according to the Master Plan. We ask you to keep
this goal primary in your Land Use Code revisions, and measure your actions against this standard.
As with our previous comments, provisions protecting organic farms, certified and non-certified, are
essential to the county’s stated aim to preserve agricultural operations. Agritourism, in all its forms, must
also be protected. This draft does not succeed in offering these protections. Specifically, siting and approval of CAFO and other large animal feeding operations need to be a more public process not an administrative process, and their effects on neighbors need to be better addressed.
Likewise, the county needs to support the economy it has, not the oil and gas industry and its potential
need for infrastructure here. We have a thriving agricultural economy in the North Fork, one with enormous potential. Numerous studies have given the county the guidance to support this economy. Oil and
gas is incompatible with this economy and will drive the growers, food processors, and tourists out. The
Land Use Code needs to better address our needs as growers by protecting us from industrial development and its negative consequences. Potential short-term gains cannot destroy the long-term stability of a
sustainable local economy.
Climate change will affect our valley and its agriculture. Current efforts by the State of Colorado to address climate change will force us to deal with oil and gas differently. Encouraging agricultural practices
that sustain the land, sequester carbon and mitigate some of the effects of excess greenhouse gasses in the
atmosphere will benefit the county and its residents well beyond the limited benefits of supporting the oil
and gas industry. We ask you to use the Land Use Code revisions to encourage and support sustainable
agriculture that sequesters carbon and produces healthful food, instead of encouraging extractive industries that will cycle us back through the boom and bust we’ve long endured.
Thank you for your work on this draft, and we appreciate the thought and effort that went into it.
Sincerely,
Molly Moore
President, Valley Organic Growers Association
PO Box 1423, Paonia, CO 81428
vogaco@gmail.com
vogaco.org

From:

Allison Elliot <brilliot@gmail.com>

Sent time:

09/20/2020 02:37:26 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Proposed Land Use Regs

Hello once again,
I am still engaged and interested in this process and how it will all come together pretty soon.
The process has had some difficult moments, but good things have been coming out of it as we all
hang in there and listen to each other and actually hear one another.
The areas that remain problematic to me are the "one size fits all" approach to agriculture. Not
all agriculture is the same. Because of this fact, one type of agriculture can negatively impact a
neighboring agricultural operation. I am not sure if zoning alone can deal with this. Perhaps
extra steps need to be put into place or setbacks for types of agriculture that is more impactful
coming into area with, say, agro-tourism or organic farms are already established.
The Commission has already acknowledged that there is a difference of types of agriculture and has
acted upon it by the elimination of one type of agriculture - Marijuana cultivation. Personally, I
am neutral on the subject of Marijuana, but want to note that there appears a bias against this
high value crop coming into this agricultural county. I am not sure what the concerns are. Perhaps
they could be addressed by using similar tools as have been applied to the controversial CAFOs,
such as set backs and designated sizes.
In the same way the proposed Land Use Regulations could be seen as biased against Marijuana, they
are viewed by many as being biased in favor of Confined Animal Feeding Operations.
Another area that still concerns and confuses me is the modified “Right to Farm” language. I have
come to understand that the new language has something to do with tax designations for vacant
(currently "unproductive") and agricultural land. First of all, I would have thought that the
statement was based on the proposed zoning map, not the tax assessors map. I understand that
currently a Vacant Land designation is taxed at a higher rate than Agriculture, so why would a
property of any significant size not want to be under that designation now? Second, it makes me
wonder what kind of properties these are that they are not currently productive ag, and how they
could become so in the future. With the limited supply of water, is it realistic that many, to
any, land now listed as Vacant would be changing over to agriculture?
I bring this all up only as a way to help clarify the intention of the modifications and to check
if they are really needed. In my reading along with many others who have read it, it seems that
the way the statement has been proposed actually does not protect the property and livelihoods of
those already living here. The great concern is that it could be used by a new agricultural
operation against the neighbors if they were to complain. Because of this, it is understandable
why critics of the proposed changes could see it as favoring and even inviting new Confined Animal
Feeding Operations. I hope that is not the case.
The last area of concern is the combining of Rural Industrial and (Rural) Commercial. Perhaps they
do not have to be split, but the requirements need to be very different. The Rural Industrial is
the one the would naturally concern the neighbors. It makes sense then that they be informed of a
proposed Industrial use and have a chance to review the proposal and feel that it is safe and
adequately regulated before it is approved.
I want to thank the Planning Commission again for all the effort and thought that has gone into
this process. I believe that the Proposed Regulations have been refined to better reflect the
needs and concerns of the citizens of Delta County through the dialog that has taken place with
the public. I look forward to continuing the dialog until the final version is passed.
That being said, I will not be able to attend this weeks meeting on the 23rd.
Sincerely,
Allison Elliot

From:

Stephanie Rubinstein <stephanie@gjbusinesslaw.com>

Sent time:

09/20/2020 12:22:36 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments to Delta County Land Use Code

Attachments:

LTR DCPC 92020 Signed.pdf

Please see attached.
Sincerely,

Stephanie Rubinstein
RIDER & QUESENBERRY, LLC
751 Horizon Court, Suite 200
Grand Junction, CO 81506
Phone: 970‐257‐1917
Fax: 970‐242‐3749
stephanie@gjbusinesslaw.com
COVID‐19 NOTICE. Our offices are open and have implemented best practices in compliance with Governor Polis’s recent executive orders to
protect the health and safety of our clients and employees, including extra sanitization of the office throughout the day, providing hand
sanitizer throughout the office, social distancing and the wearing of face masks when appropriate. Some of our office staff may continue to
work remotely as well. We appreciate your understanding and patience during these trying times of COVID‐19, and we look forward to our
continuing relationship.
PERSONAL AND CONFIDENTIAL: This message originates from the law firm of Rider & Quesenberry, LLC. This message and any file(s) or
attachment(s) transmitted with it are confidential, intended only for the named recipient, and may contain information that is a trade secret,
proprietary, protected by the attorney work product doctrine, subject to the attorney‐client privilege, or is otherwise protected against
unauthorized use or disclosure. This message and any file(s) or attachment(s) transmitted with it are transmitted based on a reasonable
expectation of privacy consistent with ABA Formal Opinion No. 99‐413. Any disclosure, distribution, copying, or use of this information by
anyone other than the intended recipient, regardless of address or routing, is strictly prohibited. If you receive this message in error, please
advise the sender by immediate reply and delete the original message. Personal messages express only the view of the sender and are not
attributable to Rider & Quesenberry, LLC.

LTR DCPC 92020 Signed.pdf

LTR DCPC 92020 Signed.pdf

From:

Natasha Leger <natasha@chc4you.org>

Sent time:

09/21/2020 04:16:32 PM

To:

mlane@deltacounty.com; jacobsgray@gmail.com; deltacountylanduse@deltacounty.com; Robbie LeValley
<rlevalley@deltacounty.com>; Mark Roeber <mroeber@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>; John
Baier <jbaier@deltacounty.com>; Tate Locke <tatelocke@hotmail.com>; Tom Kay <northforkorganics@gmail.com>; DICK
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Commissioners, Robbie, John, and Planning Commissioners,
Please find attached CHC’s comments on draft3 of the Land Use Plan. We incorporate our August 21, 2020 letter by reference as the
issues raised in the letter remain unaddressed. In this letter, we address 1) Procedural flaws, inconsistencies, undefined terms and
missing words.; 2) Compliance with HB19-1261 and SB19-181; 3) Unlawful expansion of Right to Farm Act; 4) Unlawful expansion of
Vested Property Rights law; 5) Inconsistency with Master Plan.
For ease of reference, enclosed is our August 21 letter and Resolution 2019‑R‑025.

Respectfully,
Natasha

Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org
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PO Box 1283
Paonia, CO 81428
Phone: 970-399-9700
www.chc4you.org

September 21, 2020
To:

Delta Board of County Commissioners: Mark Roeber. Mike Lane, Don Suppes
Robbie LeValley, County Administrator
Planning Commissioners: Tate Locke, Steve Shea, Steve Schrock, Layne Brones,
Tom Kay, Jacob Gray, Eli Wolcott, Dick Gilmore
John Baier, County Attorney

Submitted VIA EMAIL and to DeltaCountyLandUse@deltacounty.com
RE: Public Comment—August 26 2020 Draft Land Use Code Regulations (Draft 3)
Dear BoCC Commissioners, Planning Commissioners, and Robbie,
Citizens for a Healthy Community (CHC) respectfully submits the following comments
regarding the August 26, 2020 Draft Land Use Code Regulations (Draft 3) (hereinafter
“Code”) revising the County’s land use regulations. The draft Code addresses fundamental
issues of representation, public participation, property rights, public health, safety, economic
development, and due process. We hereby incorporate by reference our August 21, 2020
letter on Draft 2, as the issues raised in that letter were not addressed in Draft 3 and have yet
to otherwise be addressed by the County.1 With more time to review, we remain deeply
concerned and alarmed by the numerous substantive and legal flaws with the draft Code.
When Delta County repealed its oil and gas regulations on September 17, 2019, Resolution
2019-R-025 stated
Delta County citizens have made it clear that they want stronger protections of air,
water, and land. Delta County’s current regulations do not provide a regulatory
framework to address the needs of Delta County residents.
1 The 6 issues raised in CHC’s August 21, 2020 letter, which remain unaddressed are regarding 1) the
inappropriate inclusion of Oil and Gas Support Services, and the failure of such proposed land use to meet
Master Plan goals and statutory requirement to minimize adverse impacts, 2) lack of standards and conditions
to reduce greenhouse emissions to meet HB19-1261 mandate, 3) lack of public participation on 69% of land
uses, 4) unsafely narrow review of referral agencies, 5) inadequate financial assurance and enforcement, and 6)
lack of economic support and analysis for promoting industries that will adversely impact the health, safety and
environment of Delta County citizens.
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Delta County believes that leaving its current specific development regulations in place
opens the county to potential litigation not because the current regulations violate state
statutes, but because the specific development regulations are confusing, difficult to
follow, and frequently misinterpreted by applicants and the public.
For the reasons stated in our August 21, 2020 letter and below, the draft Code does not
provide a regulatory framework to address the needs of Delta County citizens in seeking
stronger protections of air, water and land. In addition, for the reasons stated below, the
draft Code is riddled with so many inconsistencies and legal flaws, that it is even more
confusing and difficult to follow than the current specific development regulations, not to
mention in contravention of State law and arbitrary and capricious, that it opens the County
up to an even greater risk of litigation.
In this letter, we address the following: 1) Procedural flaws, inconsistencies, undefined
terms and missing words.; 2) Compliance with HB19-1261 and SB19-181; 3) Unlawful
expansion of Right to Farm Act; 4) Unlawful expansion of Vested Property Rights law; 5)
Inconsistency with Master Plan.
1. The draft Code is not ready for adoption. The draft Code is filled with
procedural flaws, inconsistencies, undefined terms and missing words.
The code needs thorough review and editing to resolve procedural flaws, inconsistencies,
and undefined terms and missing words. For example:
•

•

Undefined terms and missing words:
o The phrase "site plan" appears in the proposed Code 30 times, but is not
defined.
o The word "Division" appears throughout, over 80 times, but is not defined
and appears to sometimes refer to a chapter and at other times it
appears to refer to either a section or subsection of the Code. This is
confusing. The code needs thorough editing so that these references to
"Division" either consistently refer to the same thing or the word
"Division" should be replaced with the appropriate applicable term: either
Chapter, Section or Subsection.
o There are seven instances where the word "this" is followed by a
period. It appears that the intent was to follow "this" with the word
Chapter, Section or Subsection, but it was left out. Again, the Code needs
thorough editing to correct these mistakes before it can be adopted.
Inconsistencies:
o There are inconsistent review criteria between the definition of limited
use and conditional use in the legend to TABLE 2.b LAND USE BY ZONING
DISTRICT, and Chapter 2, Sections 5(A) and 6(A) regarding Applicability
Standards for Limited Use and Conditional Use Review.
o Intensive Agricultural Uses and Oil and Gas Support Services are Rural
Heavy Industry and should be subject to Conditional Use Review. Instead
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both of these land uses are subject to Allowed-by-Right, Limited Use
Review, or Permitted administrative review.
o The Code is inconsistent in its treatment of Slaughter Houses and
Rendering Plants. By definition on page 165, these two uses are in the
category of "Rural Heavy Industry." However, in Table 2.b on page 30,
slaughterhouses and meat processing are listed as examples of "Rural
Medium Industry." Which is correct? See ATTACHMENT A for detailed
analysis of inconsistency in the treatment of Rural Heavy Industry.
o The Geological hazard disclaimer in Chapter 4, Section 6B unlawfully
establishes a waiver for County liability when it comes to geological
hazard information. The county cannot waive liability for negligence or
noncompliance with its rules. Curiously, the County only seeks waiver for
knowledge of geological hazard information but no other information that
could impact public health, safety, welfare, and the environment. Why is
the County singling out geological hazard information?
•

Procedural Flaws
o The Code wrongfully uses Chapter 2, Section 5A.(3)--Conversion to a
Conditional Use -- as a variance to noncompliance with the limited use
requirements. If a variance is the intent of the provision then the
Conditional Use Review is the wrong mechanism. If the use-specific
standard for a Limited Use Permit cannot be met, then the permit should
simply be denied.
o The Code provides for an unlawful appeals process. The Planning
Commission is not final agency action and not subject to appeal.2 Why is
there an appeals process for the Planning Commission, when the PC only
has authority to make recommendations to the BoCC?3
o The denial provision is null and meaningless as currently written because
it is inconsistent with the permitting process. There is no reference in the
application process to an application for a plat, plan, or agreement, which
is the subject of the denial section.4 The denial section must address
denial of a zoning permit, conditional use permit and site plan for it to be
effective, or at a minimum reflect the same language in the approval
section: the denial of any “particular use, plan, or other specific activity”
shall be based on...” See ATTACHMENT A for more detailed analysis of
Denial provision.
o The Code excludes limited use permits from required recording of
approvals with the County clerk.5

LUC, Draft 3, p. 114.
LUC, Draft 3, p. 144
4 LUC, Draft 3, p. 36, 133
5 LUC, Draft 3. p. 130
2
3
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2. Provisions Involving the Use known as "Oil and Gas Support Services" violate
HB19-1261, HB19-181, and lack any standards for review.
a. The Code provisions relating to Oil and Gas Support Services violate
HB19-1261, which mandates statewide greenhouse gas emissions
reductions of 26 percent, 50 percent, and 90 percent by 2025, 2030 and
2050, respectively. The Code was drafted without any consideration as to
how land use policy can be used to achieve these goals.
The Oil and Gas Support Services land use regulation is contrary to HB19-1261
because it permits such land use as a use-by-right in Rural
Industrial/Commercial zones, and permits Oil and Gas Support Services in
A35, A20, A5, and UGA zones without any standards to reduce greenhouse gas
emissions. Instead, the Code acts to promote the production of unfettered
greenhouse gas emissions in the County.
b. The Code provisions relating to Oil and Gas Support Services Violates the
Land Use Control and Enabling Act, as amended by SB19-181.
Oil and Gas Support Services regulations should be removed from the
draft Code and tabled to a later date when the County revises its oil and
gas regulations following the Colorado Oil and Gas Conservation
Commission’s rulemakings to implement SB19-181, as the County said it
would do when it repealed its oil and gas regulations.
The Oil and Gas Support Services land use regulation violates Section
104(h)(1) of the Land Use Control and Enabling Act because it permits such
land use as a use-by-right in Rural Industrial/Commercial zones, and permits
Oil and Gas Support Services in A35, A20, A5, and UGA zones without any
standards or criteria to protect public health, safety, and welfare and the
environment by avoiding adverse impacts from oil and gas operations and
minimizing and mitigating the extent and severity of those impacts that cannot
be avoided.6
At a minimum, Oil and Gas Support Services must be subject to a conditional
review process consistent with the standards set forth in Section 104(1)(h) of
the Land Use Control and Enabling Act.
See Attachment A for more detailed analysis.

c. There are no Standards for review of Oil and Gas Support Services.
The decision-making process for limited use and Conditional Use review of Oil
and Gas Support Services fails to provide a standard of review. The Code
provides for inconsistent review criteria between the definition of limited use
6

CRS 29-20-104(1)(h); LUC, Draft 3, p. 37-52.
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and conditional use in the legend to TABLE 2.b LAND USE BY ZONING
DISTRICT, and Chapter 2, Sections 5(A) and 6(A) regarding Applicability
Standards for Limited Use and Conditional Use Review. In addition, the
general requirements of the Code do not comply with the requirements of
Section 104(h)(1) of the Land Use Control and Enabling Act to protect public
health, safety, and welfare and the environment by avoiding adverse impacts
from oil and gas operations and minimizing and mitigating the extent and
severity of those impacts that cannot be avoided.7
The general requirement in Chapter 4-- Site Design and Environmental
Stewardship-- is limited to subdivisions with the exception of a site plan, which
as stated above is not defined. Even if Chapter 4, Site Design and Environmental
Stewardship is deemed to apply, the requirement to comply with Geological
and Wildfire Hazards appears to be the only one that may comply with Section
104(h)(1) of the Land Use Control and Enabling Act as it provides for a process
for determining avoidance and mitigation. The County draft Code if focused on
mitigation of damage as the primary means of protecting the public, when the
County is required to implement a different standard when it comes to
regulating oil and gas. Under the Land Use Control and Enabling Act, local
government’s primary means of minimizing adverse impacts is to avoid
adverse impacts, and second to mitigate those adverse impacts which could
not be avoided. At a minimum the Code requires clear standards, and
standards that comply with the different land use regulations standards for oil
and gas as stated in Section 104(1)(b) of the Land Use Control and Enabling
Act.
See ATTACHMENT A for more detailed analysis and problem with the Limited
Use review process.
3. The Code's Attempt to Expand the Right to Farm is Unlawful:
The “Right-to-Farm” statute is a limitation on nuisance lawsuits that could ordinarily be
brought against an agricultural operation. This statute is a limitation of liability statute,
much like statutes that limit liability against ski areas or equine operations. It creates
neither a statutory or constitutional “right-to-farm.”, nor specifically in the context of the
proposed Code, a new protected class of farmers.
Chapter 4, Section 7.A.2.a cites to the Nuisance Liability in Agricultural Operations Act,
section 35-3.5-101, et. seq. and states that:
“Uses in the agriculture land use category shall not be found in violation of this
Division to the extent that they employ methods or practices that are commonly or
reasonably associated with agricultural production.”

7

CRS 29-20-104(1)(h); LUC, Draft 3, p. 52-53
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This provision attempts to adopt the “common and reasonable methods and practices”
standard from the nuisance liability statute, vague as it is, and apply it to alleged
violations of Section 7 – Environmental Quality provisions of the Code that start on page
82 and extend to page 86.
This provision of the Code is a major problem that could mean that the County could
adopt any number of conditions for an agricultural use to protect public health, safety, air
and water quality, but not be able to enforce them by providing a vehicle to circumvent
the conditions. This problem is related to the simple fact that the “Right-to-Farm” statute
has nothing to do with land use code violations – it is simply a liability immunity
provision in civil actions against a farmer for nuisance. The reference in 7.A.2.a. will
potentially hamstring the County’s Code enforcement actions and lead to litigation.
Section 7.A.2.a. should, therefore, be removed from the Code.
Chapter 4, Section 7.A.2b of the draft Code states:
“C.R.S. § 35-3.5-102(2) (a) (I) provides protection against nuisance suits for
agricultural uses that are established prior to surrounding land uses. Pursuant to the
authority granted by C.R.S. § 35-3.5-102(7), the protection against nuisance suits that
is created by C.R.S. § 35-3.5-102(2) (a) is expanded to uses in the agriculture land
use category regardless of when they are established. (Emphasis Added).”
Section 7.A.2.b. attempts to extend nuisance liability protections to future Delta County
agricultural uses citing to the section in the nuisance liability statute that allows local
governments to provide “additional protections” to agricultural uses. In our opinion, the
Code misconstrues C.R.S §35-3.5-102(7). While C.R.S §35-3.5-102(7) grants units of local
government the authority to add “additional protections” for agricultural activities; it
does not create an entirely new class of protected farmers immune from nuisance suits.
The purpose of the law, as clearly stated in the Legislative Declaration of C.R.S. § 35-3.5101 and reiterated in § 35-3.5-102(2)(a)(I), is to protect existing farmers from nuisance
suits brought by non-farm uses when the farmer was there before. Subsection 7.A.2.b
should also be stricken as it is in violation of C.R.S. 35-3.5-101, which clearly states that
the nuisance liability statute applies to only existing operations and that local
governments may not enact additional protections if to do so would diminish the rights
of real property interests. A County cannot amend the state statute and attempt to apply
its protections to agricultural uses not in existence, which is clearly an attempt to
unlawfully diminish the rights of neighboring real property interests.
The County cannot amend the statute through its regulations to protect new agricultural
operations from nuisance suits that come after existing farm operations that were never
intended to be covered by the statute. This is an attempt to facilitate and promote a GHGpolluting industry through the unlawful application of the Nuisance Liability in
Agricultural Operations Act.
Further, in addition to violating the clear dictates of the Right to Farm law, Delta County’s
proposed language also violates Article II, section 3 of the Colorado Constitution. Article
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II, Section 3 identifies inalienable rights of all Colorado citizens’, which include the
inalienable right of “acquiring, possessing and protecting property.” (Emphasis added)
Taking away a neighbor’s right to bring nuisance actions against a polluting agricultural
use impinges upon the neighbors’ inalienable constitutional right to protect the use and
quiet enjoyment of their property. Lastly, Section 7.A.2 violates Delta County’s own
proposed land use regulations. The draft Code states in Chapter 1, Section 2.B.1.e that
“this Code was developed in the context of, and subject to, constitutionally protected
rights, which are articulated in the Constitutions of the United States and the State of
Colorado.” As stated above, Section 7.A.2 violates the Colorado Constitution and
therefore violates the County’s own code. For the above stated reasons, Section 7A(2)(b)
should also be removed from the Code.
4. The Code's Attempt to Expand Vested Rights is Unlawful:
Vested property rights are only created by site development plans approved pursuant to
public notice and a public hearing. Land uses allowed-by- right, limited use and permitted by
administrative review without public notice or a public hearing do not trigger a vested
property right. The draft code seeks to create a path for development allowed-by-right or
administrative review to be able to apply for a vested property right. The statute does not
provide for a mechanism to apply for a vested right, only the mechanism by which a vested
right is created.
Vested rights are created only upon approval of a site-specific plan based on ordinance,
resolution or existing zoning laws, following public notice and a hearing. C.R.S. 24-68-102.5
specifically states “[an] application for approval of a site-specific development plan as well
as the approval, conditional approval, or denial of approval of the plan shall be governed
only by the duly adopted laws and regulations in effect at the time the application is
submitted to a local government. Further, C.R.S.24-68-103 states “A vested property right
shall be deemed established with respect to any property upon the approval, or conditional
approval, of a site-specific development plan, following notice and public hearing, by the
local government in which the property is situated. Land uses allowed-by- right, limited use
and permitted by administrative review without public notice or a public hearing do not
trigger a vested property right.
In addition, in Chapter 6, Section 6.B the Code seeks to deprive a property owner of a
statutory right, triggered by a Conditional Use Approval, by requiring the landowner to
submit subsequently an application for a vested property right that is already created by the
approval of a site-specific development plan following public notice and a hearing. Chapter 6,
Section 6.B states: “Vested property rights shall not be created except upon specific
application for approval of such rights by a landowner, as hereinafter provided in this
Division, and approval by the Board of County Commissioners of a site-specific development
plan.8 [Emphasis added]

8

LUC, Draft 3, p. 120
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What constitutes a site-specific development plan under 24-68-102(4)(a) that would trigger
a vested property right is finally determined by the local government either pursuant to
ordinance or regulation or upon an agreement entered into by the local government and the
landowner; the document that triggers such vesting shall be so identified at the time of its
approval. Under the draft Code Conditional Use Approvals trigger vested rights because they
are approved following public notice and a hearing. Land uses allowed-by- right, limited use
and permitted by administrative review without public notice or a public hearing do not
trigger a vested property right.
More specifically, and concerning to us, is that 35 of the 51 land uses (69%) in the draft Code
are allowed-by-right or only subject to administrative review, which was apparently
intentional to avoid public review and a public hearing, and now Delta County is trying to
artificially preserve development rights by creating an unauthorized vested rights
application process. The proposed application process enables a landowner to convert a site
development approval process that did not require public notice and a public hearing and
therefore did not create a vested property into a contrived public notice and public hearing
process for which no standards of review or approval exist.9 Delta County cannot have it
both ways—it cannot promote a use-by-right and administrative approval process to limit
public participation in land use decisions and then institute a public process on the backend
to protect the development rights of administratively approved development.
Once again, the County has proposed a regulatory scheme that is more confusing and more
vulnerable to litigation than the current specific development regulations. To be consistent
with law, and protect more development rights the County either needs to increase the
number of land uses subject to public notice and a public hearing or amend Chapter 6,
section 6B to comply with the law. For the reasons stated above the vested property rights
language in section Chapter 6, 6.B must be modified to comply the statutes that they invoke.
5. The Code is Inconsistent with the Master Plan
Finally, in addition to the flaws listed above, the Code violates the Master Plan. The Master
Plan states “The County is a leader in protecting clean air and water and continues to protect
community health, safety, and welfare for present and future generations.” Milestones,
measurable goals or outcomes are critical for achieving this vision. The County has yet to
develop such milestones or outcomes. The Oil and Gas Working Group identified outcomes
for revising the oil and gas regulations, which are instructive. The Group identified such
outcomes of regulations as no oil and gas spills, no adverse impact to water quality and
water quantity, no adverse impact to air quality, no adverse impact to public health
and safety, and no traffic accidents related to oil and gas.
Delta County is a climate hotspot, warming at an unsustainable pace and more than the
global average. The Code needs to be aligned with clear policy goals that not only reflect the
Master Plan vision, but also address the County’s impending crisis related to water

9

LUC, Draft 3, p. 120-129.
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availability, hotter temperatures and increased wildfire risk that threaten wildlife and
outdoor recreation tourism, and the agriculture economy.
The Code was drafted without any consideration as to how land use policy can be used to
achieve these goals. Instead, as stated in our August 21, 2020 letter, the Code appears to
have been drafted to facilitate and advance the CAFO and extractive industries to the
detriment of the community’s vision for the future of Delta County. Therefore, the draft Code
which seeks to allow Rural Heavy Industries such as Oil and Gas Support Services and
Confined Animal Feeding Operations, that involve significant, environmental, health, and
safety risks, and greenhouse gas emissions, without standards of review to protect public
health, safety, air and water quality, and the climate are in contravention of the Master Plan.
In conclusion, unfortunately, the current state of the draft Code does not instill any
confidence that the County or the Planning Commission have exercised their due diligence in
drafting, reviewing and understanding the proposed land use code regulations presented to
the public. To the contrary, there has been a rush to get it done, and shut down requests for
legal review. We urge County staff, County Commissioners and the Planning Commission to
engage the County Attorney in this process, and for the County Attorney to present his
findings to the Planning Commission and make himself available to answer questions of the
Planning Commission prior to the vote by the Planning Commission to certify the draft Land
Use Code Regulations. With the number of flaws stated above it is hard to believe that the
County fully understands what it has presented to the public and the risks that it presents to
the County when avoidance of litigation and simplification and clarification of the
regulations has been a stated goal. We urge you to do your due diligence and take the time
necessary to draft a land use code that we can all be proud of.
Respectfully,

Natasha Léger
Executive Director
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ATTACHMENT A
Supplemental Information On Legal Issues and Inconsistencies
Regarding Draft 3 Proposed Land Use Code

1. Oil and Gas Support Services Violates the Land Use Control and Enabling as
amended by SB19-181
Local governments have independent authority to regulate the surface impact of oil and gas
operations under the Land Use Control and Enabling Act. CRS 29-20-104(1)(h). SB19-181
amended the Land Use Control and Enabling Act to provide local government with additional
authority and specifically amended CRS 29-20-104(1)(h) as follows:
(h) Regulating the surface impacts of oil and gas operations in a reasonable manner
to address matters specified in this subsection (1)(h) and to protect and minimize
adverse impacts to public health, safety, and welfare and the environment. Nothing in
this subsection (1)(h) is intended to alter, expand, or diminish the authority of local
governments to regulate air quality under section 25-7-128. For purposes of this
subsection (1)(h), "minimize adverse impacts" means, to the extent necessary and
reasonable, to protect public health, safety, and welfare and the environment by
avoiding adverse impacts from oil and gas operations and minimizing and
mitigating the extent and severity of those impacts that cannot be avoided.
[Emphasis added.] The following matters are covered by this subsection (1)(h):
(I) Land use;
(II) The location and siting of oil and gas facilities and oil and gas locations, as
those terms are defined in section 34-60-103 (6.2) and (6.4);
(III) Impacts to public facilities and services;
(IV) Water quality and source, noise, vibration, odor, light, dust, air emissions
and air quality, land disturbance, reclamation procedures, cultural resources,
emergency preparedness and coordination with first responders, security, and
traffic and transportation impacts;
(V) Financial securities, indemnification, and insurance as appropriate to
ensure compliance with the regulations of the local government; and
(VI) All other nuisance-type effects of oil and gas development; and
(i) Otherwise planning for and regulating the use of land so as to
provide planned and orderly use of land and protection of the
environment in a manner consistent with constitutional rights.
(2) To implement the powers and authority granted in subsection (1)(h) of
this section, a local government within its respective jurisdiction has the
authority to:
(a) Inspect all facilities subject to local government regulation;
(b) Impose fines for leaks, spills, and emissions; and
(c) Impose fees on operators or owners to cover the reasonably
foreseeable direct and indirect costs of permitting and regulation and
ATTACHMENT A: CHC August 26, 2020 Draft 3 Land Use Code Comment Letter
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the costs of any monitoring and inspection program necessary to
address the impacts of development and to enforce local governmental
requirements.
Local governments may choose to not regulate oil and gas, as Delta County did in repealing
its oil and gas regulations on September 17, 2019. However, if a local government elects to
regulate oil and gas operations, it is required to abide by the standards of CRS 29-20104(1)(h) to "minimize adverse impacts"[ ] to the extent necessary and reasonable, to
protect public health, safety, and welfare and the environment by avoiding adverse impacts
from oil and gas operations and minimizing and mitigating the extent and severity of those
impacts that cannot be avoided. Emphasis added.
CRS 34-60-103 defines Oil and gas facility, Oil and gas location, and Oil and gas operations as
follows:
(6.2) "Oil and gas facility" means equipment or improvements used or installed at an
oil and gas location for the exploration, production, withdrawal, treatment, or
processing of crude oil, condensate, exploration and production waste, or gas.
(6.4) "Oil and gas location" means a definable area where an oil and gas operator has
disturbed or intends to disturb the land surface in order to locate an oil and gas
facility.
(6.5) "Oil and gas operations" means exploration for oil and gas, including the
conduct of seismic operations and the drilling of test bores; the siting, drilling,
deepening, recompletion, reworking, or abandonment of an oil and gas well,
underground injection well, or gas storage well; production operations related to any
such well including the installation of flow lines and gathering systems; the
generation, transportation, storage, treatment, or disposal of exploration and
production wastes; and any construction, site preparation, or reclamation activities
associated with such operations.
Oil and Gas Support Services is defined in the draft Code as:
Oil and Gas Support Services means commercial facilities that provide direct
support to oil and gas extraction, including:
• Parking and maintenance of exploration, production, or workover equipment, or
for tank and water service companies;
• Equipment and storage yards for road and pipeline construction contractors, and
production unit set-up and maintenance contractors;
• Storage and rental yards for pipe and production equipment;
• Field offices that are used by production-related records and maintenance
personnel;
• Disposal and recycling sites for production waste (except production water
disposed through either secondary recovery or deep well disposal methods
ATTACHMENT A: CHC August 26, 2020 Draft 3 Land Use Code Comment Letter
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where the mode of transport to such injection wells is exclusively via pipeline
from the source, and no on-site storage occurs)
• Oil and gas processing facilities and related equipment, including, but not
limited to, compressors that are associated with gas processing or which
compress gas to enter a pipeline for transport to market.
• Midstream activities, including the processing, storing, transporting, and
marketing of oil, natural gas, and natural gas liquids.
The phrase “oil and gas support services” does not include businesses whose
activities are primarily manufacturing and fabricating, or whose function is primarily
general corporate offices. Emphasis added.1
Oil and Gas Support Services clearly fall under the purview of oil and gas operations, oil and
gas facility, or oil and gas location as defined by CRS 34-60-103. However, the draft Code
seeks to regulate oil and gas operations in violation of the Land Use Control and Enabling
Act. The Oil and Gas Support Services land use regulation is contrary to law because it
permits such land use as a use-by-right in Rural Industrial/Commercial zones, and
permits Oil and Gas Support Services in A35, A20, A5, and UGA zones without any
standards or criteria to protect public health, safety, and welfare and the environment
by avoiding adverse impacts from oil and gas operations and minimizing and
mitigating the extent and severity of those impacts that cannot be avoided.2
As stated below, the decision-making process for limited review of Oil and Gas Support
Services fails to provide a standard of review. In addition the Conditional Use Approval in
Chapter 2, Section 6 for zones A5 and UGA also does not provide specific use standards for
Oil and Gas Support Services, nor does it comply with the requirements of the Land Use
Enabling Act to protect public health, safety, and welfare and the environment by avoiding
adverse impacts from oil and gas operations and minimizing and mitigating the extent and
severity of those impacts that cannot be avoided.3
There are two review criteria in the draft Code. One in the definition of Conditional Use in
the legend to TABLE 2.b LAND USE BY ZONING DISTRICT, which states
Conditional uses are subject to public hearing review for compliance with specific
standards that pertain to the use, the general standards for all conditional uses, and the
general requirements of this Code. Applications for conditional uses will be referred to
referral agencies. Public notices of hearings on the application are required pursuant to
Chapter 8, Section 4, Preliminary and Final Plats Public Hearing Review. Conditional use
permits are issued by the Planning Department County after public hearing review and
approval by the Board of County Commissioners. See Chapter 9, Section 2, Continuances
and Withdrawal. Other types of permits (e.g., well permits, septic permits, or access

1

LUC, Draft 3, p. 162.
CRS 29-20-104(1)(h); LUC, Draft 3, p. 37-52.
3
CRS 29-20-104(1)(h); LUC, Draft 3, p. 52-53
2
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permits) may also be required.4
The other review criterion is in Chapter 2, Section 6.A, which states
An application for conditional use requires approval of a conditional use permit and a
site plan. The conditional use permit and site plan may be approved if the application
demonstrates compliance with:5
•
•
•
•

Chapter 2, Section 5(A) Applicability of Limited Use Development Standards, if
applicable;
Chapter 3, Lots, Buildings, and Structures;
Chapter 4, Site Design and Environmental Stewardship;
Chapter 5, Public Facilities, Infrastructure, and Services;

The two criteria are inconsistent. Nonetheless, the general requirements for Conditional
Permit Review process for zones A5 and UGA, just like the general requirements for
the Limited Review process, fail to meet the standard under Section 104(h)(1) to
protect public health, safety, and welfare and the environment by avoiding adverse
impacts from oil and gas operations and minimizing and mitigating the extent and
severity of those impacts that cannot be avoided.6 Chapter 4, Site Design and
Environmental Stewardship, is the only general requirement that appears to potentially apply
to Oil and Gas Support Services, as all references are to subdivisions with the exception of a
site plan, which as stated above is not defined. Even if Chapter 4, Site Design and
Environmental Stewardship is deemed to apply, the requirement to comply with Geological
and Wildfire Hazards appears to be the only one that may comply with Section 104(h)(1) of
the Land Use Control and Enabling Act as it provides a process for avoidance and mitigation
of the geological or wildfire hazards that cannot be mitigated. The County draft Code if
focused on mitigation of damage as the primary means of protecting the public. However,
Section 104(h)(1) prescribes avoidance as the primary means of minimizing adverse
impacts, and mitigation as secondary only if the adverse impacts are unavoidable. Again,
due to the difference in land use standards for regulating the surface impacts of oil
and gas, Oil and Gas Support Services should be removed from the draft Code and the
County’s general land use code.
For the reasons stated above the limited use review and conditional review for Oil and Gas
Support Services adds to confusion and vulnerability to litigation, which the land use code
revision was supposed to remedy from the existing specific development regulations. Oil and
Gas Support Services regulations should be removed from the draft Code and tabled to a
later date when the County revises its oil and gas regulations following the Colorado Oil and
Gas Conservation Commission’s rulemakings to implement SB19-181, as the County said it
would do when it repealed its oil and gas regulations.

4

LUC, Draft 3, p.29.
LUC, Draft 3, Chapter 2, Section 6.A. p. 52-53.
6
CRS 29-20-104(1)(h); LUC, Draft 3, p. 37-52.
5
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At a minimum, Oil and Gas Support Services must be subject to a conditional review process
consistent with the standards set forth in Section 104(1)(h) of the Land Use Control and
Enabling Act.
2. Inconsistencies and Flaws in Limited Use Review Requiring Notice
Land uses that are subject to limited use review requiring notice are administratively
reviewed and approved, require compliance with specific standards for the use, and require
public notice.7 There are two differing criteria for limited use review requiring notice. One is
in the legend to TABLE 2.b LAND USE BY ZONING DISTRICT, which states:
Limited uses require a zoning permit and sketch or site plan approval. Zoning permits
are issued by the Director After administrative review for compliance with specific
standards that pertain to the use, as well as the general requirements of this Code.
Applications for limited uses may be referred to specific referral agencies. If there is
an “n” next to the L, then public notice of the application is required pursuant to
Chapter 8, Section 4, Preliminary and Final Plats Public Hearing Review. See
Chapter 9, Section 1, Approvals and Denials. Other types of permits (e.g., well permits,
septic permits, or access permits) may also be required.
The other criterion is in Chapter 2, Section 5.A, which states:
An application for a limited use requires approval of a zoning permit and sketch
plan. The Director may require submission of a site plan if it is determined that
additional information or detail is necessary to review compliance with the
requirements of this Code. The zoning permit and sketch or site plan may be
approved if the application demonstrates compliance with:
a.
b.
c.
d.

Chapter 2, Section 5, Limited Use Approval Standards, if applicable.
Chapter 3, Lots, Buildings, and Structures
Chapter 4, Site Design and Environmental Stewardship
Chapter 5, Public Facilities, Infrastructure, and Services

Land uses subject to limited use review requiring notice (Ln) include:
• Small Animal Feeding Operation (“SAFO”)
• Medium Animal Feeding Operation (“MAFO”)
• Concentrated Aquatic Animal Production (“CAAP”)
• Large Animal Feeding Operations (“LAFO”)
• Rural Medium Industry (e.g., hemp processing, slaughterhouse, meat processing,
sawmill)
• Oil and Gas Support Services 8

7
8

LUC, Draft 3 p.29
LUC, Draft 3, p. 29-31.
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There are numerous problems with the Ln review:
1. The public notice in Chapter 8, Section 49 is limited to a subdivision application,
which refers to the public notice in Chapter 7, Section 4. Chapter 7, Section 4.A
requires processing of notices according to unreferenced standards and states
“For applications that require public notice, public notice shall be provided
according to the standards of this”. How is this less confusing than the current
specific development regulations?
2. The Ln review process requires administrative review by the Director for
compliance with specific standards that pertain to the use as well as the general
requirements of the code. Specifically, it requires approval of a zoning permit,
sketch plan or site plan. The zoning permit requires compliance with specific
standards for the land use. Yet, there are no specific standards for the land use Oil
and Gas Support Services.10
The sketch plan is limited to a subdivision application11, which is not applicable to
an Oil and Gas Support Services land use application. A site plan is defined
nowhere in the Code. However, sketch plan, plat, and minor plat are all defined
and limited to subdivisions. The site plan is the only required criterion for
approval, which is not defined. Site plan is referenced throughout the code across
the Zoning Permit Review Process, Limited Use Review Process and Conditional
Use Process, yet is undefined. The limited use permitting process for Oil and Gas
Support Services provides for no specific review criteria, rendering any approval
or denial decision arbitrary and capricious. Further, the limited use review
process is limited to a zoning permit sketch plan. Sketch plan is limited to a
subdivision application.12 Zoning permit is not defined. The general requirements
of the Code, in terms of the limited review process are limited to subdivision
applications, which Oil and Gas Support Services is definitively not, and do not
comply with section 104(h)(1) of the Land Use Control and Enabling Act as
discussed above in Section 2.
3. The County has not provided any justification for treating land uses with Ln
review differently from Rural Heavy Industry, which requires conditional review.
4. There is no opportunity for the public to provide comment on the application,
despite the public notice.
5. While Commissioners state that in the event of public outcry over a permitted
land use, a public hearing will be held, there is no opportunity for the public to
request a hearing in the draft Code.

9

LUC, Draft 3, p. 117, Chapter 8, Section 4.A.1
LUC, Draft 3, p. 37-52.
11
LUC, Draft 3, p. 167
12
LUC, Draft 3, p. 167
10
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6. Some Rural Heavy Industry land uses are approved via limited use, yet, involve
significant environmental, health, and safety risks that merit heightened scrutiny
and approval review process. See Rural Heavy Industry discussion below.
For the reasons stated above the limited use review standards and process adds to confusion
and vulnerability to litigation, which the land use code revision was supposed to remedy
from the existing specific development regulations. Further, the Oil and Gas Supported
Services should be removed from the Code and limited use review.
3. Rural Industrial/Commercial Zone and Inconsistent Treatment of Rural Heavy
Industry
The largest area zoned Rural Industrial/Commercial, pursuant to the August 26, 2020 draft
County Zoning Map is at the gateway to the North Fork Valley, primarily Bowie Resources
(now Wolverine) coal mining territory. Pursuant to its coal-mining permit with the
Department of Reclamation and Mining Safety, that area is to be reclaimed and returned to
agricultural use by the coal mining company. Recent actions by the coal mining companies to
flout the law, as in Arch Coal’s recent bulldozing of a road in the Sunset Roadless Area in
defiance of a Court of Appeals Order, should be alarming to a regulator. Two years ago,
Bowie Resources tried to get out of its reclamation obligations through a change use permit
application, which the community protested. The BoCC made the right decision then to deny
the change of use application due to incompatibility and the financial costs that the
community and Farmer’s Ditch would have had to bear. Using the land use code revision to
accomplish the same goal is underhanded and would result in the same consequences the
BoCC sought to avoid with its decision to deny the change of use permit two years ago.
The Code is inconsistent in its treatment of Rural Heavy Industry in the land use permitting
and approval process. Rural Heavy Industry is Conditional in A35, A20, A5, Administratively
Permitted in RI/C and not allowed in UGA. Rural Heavy Industry means industrial uses that
are not described specifically elsewhere, and which may be described in one of the following
four ways:
•

Primary processing or manufacturing or repair operations that involve:
1) A material risk of significant environmental contamination, explosion, or fire;
2) Perceptible ground vibration at the property line;
3) Excessive noise or dust emissions at the property line and downwind;
4) Large-scale outdoor storage of inputs or products;
5) Significant outdoor installations of processing equipment;
6) Outside emission of objectionable odors;
7) More than 30 trips by semi-trailer trucks per day; or

•

Processing of minerals (except precious and semi-precious stone cutting for jewelry
or precision instruments such as lasers or watches), ores, or fossil fuels; or
Activities that are required to undergo New Source Review under the Federal Clean

•
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•

Air Act, or are subject to construction or operation permits pursuant to the
Colorado Stationary Sources Program or Title V of the Federal Clean Air Act; or
Slaughterhouses or rendering plants. 13

Oil and Gas Support Services and Intensive Agriculture involve material risk of significant
environmental contamination, excessive noise or dust emissions at the property line and
downwind, large-scale outdoor storage of inputs or products; significant outdoor
installations of processing equipment; outside emission of objectionable odors; or more than
30 trips by semi-trailer trucks per day, as defined by Rural Heavy Industry, yet they are
subject to less review than Rural Heavy Industry in TABLE 2.b LAND USE BY ZONING
DISTRICT. See our August 21, 2020 letter regarding concerns with Oil and Gas Support
Services.

Graphic demonstrates treatment of Oil and Gas Support Services in TABLE 2.b LAND USE
BY ZONING DISTRICT.

Graphic demonstrates limited use review of Intensive Agriculture, which is a Rural Heavy
Industry land use in TABLE 2.b LAND USE BY ZONING DISTRICT.

Slaughterhouses and rendering plants are another example of the inconsistent application of
the Rural Heavy Industry land use and review process. While these are considered Rural
Heavy Industry by definition, they are listed in TABLE 2.b LAND USE BY ZONING DISTRICT
as medium heavy industry subject to limited review and public notice (Ln) in A35, A20.14

13
14

LUC, Draft 3 p. 165.
LUC, Draft 3, p. 30.
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Graphic demonstrates that slaughterhouse, which is defined as Rural Heavy Industry
is treated as Rural Medium Industry in TABLE 2.b LAND USE BY ZONING DISTRICT.
Slaughterhouses and meat processing facilities should be subject to conditional use, and not
allowed in UGA per the review and process requirements for Rural Heavy Industry in TABLE
2.b LAND USE BY ZONING DISTRICT.
The County has not provided any justification for treating Intensive Agriculture and Oil and
Gas Support Services, two Rural Heavy Industry land uses, differently. In addition, these two
land uses directly contribute to greenhouse gas emissions. The county has an obligation to
reduce greenhouse gas emissions to meet the State’s mandatory greenhouse gas emissions
reduction targets set out in HB 19-1261. Yet, the land use regulations provide for no review
criteria to meet greenhouse gas emissions targets.
For the above stated reasons, Rural Heavy Industry should at a minimum be subject to
Conditional Use and the Bowie Resources properties should remain zoned agricultural.
4. Denial Provision is Null and Meaningless
The Denial provision provides that “The denial of any plat, plan, or agreement shall be based
only on a failure to conform to the requirements of this Code. The denial of a plat, plan, or
agreement shall be supported by written findings specifying the provisions that the plat,
plan, or agreement failed to address or satisfy.” 15 However, the application process for
permitted use and limited use involves an application for a zoning permit,16 and the
application process for conditional use involves an application for a conditional use permit
and a site plan. 17 Section 6.B further states “A site plan and development agreement plan
approval shall submit an application in compliance with Chapter 8 Review Process.” This
makes no sense. A site plan and development plan approvals do not submit an application.
Only an applicant can submit an application. Therefore, there is no reference in the
application process to an application for a plat, plan, or agreement, which is the subject of
the denial section. The denial provision is null and meaningless as currently written. The
denial section must address denial of a zoning permit, conditional use permit and site plan
for it to be effective, or at a minimum reflect the same language in the approval section: the
denial of any “particular use, plan, or other specific activity” shall be based on...”

15

LUC, Draft 3, p. 133
LUC, Draft 3, p. 36.
17
LUC, Draft 3, p. 52.
16
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From:

Natasha Leger <natasha@chc4you.org>

Sent time:

09/21/2020 04:50:23 PM

To:

mlane@deltacounty.com; jacobsgray@gmail.com; deltacountylanduse@deltacounty.com; Mark Roeber
<mroeber@deltacounty.com>; Layne Brones <layneb@tds.net>; Don Suppes <dsuppes@deltacounty.com>; Steve Shea
<sbshea@sopris.net>; John Baier <jbaier@deltacounty.com>; Eli Wolcott <eli@dreamthefuture.org>; DICK GILMORE
<dgdelta@msn.com>; Robbie LeValley <rlevalley@deltacounty.com>; Tom Kay <northforkorganics@gmail.com>;
stephendschrock <stephendschrock@yahoo.com>; Tate Locke <tatelocke@hotmail.com>

Subject:

Re: CHC Comments: Draft 3 Land Use Code

Attachments: CHC Comments August Draft Land Use Regs_082120.pdf

Apologies, looks like the August 21 letter was not attached.
Here it is for a complete packet.
Natasha

On September 21, 2020 at 4:17:38 PM, Natasha Leger (natasha@chc4you.org) wrote:
Commissioners, Robbie, John, and Planning Commissioners,
Please find attached CHC’s comments on draft3 of the Land Use Plan. We incorporate our August 21, 2020 letter by reference as the
issues raised in the letter remain unaddressed. In this letter, we address 1) Procedural flaws, inconsistencies, undefined terms and
missing words.; 2) Compliance with HB19-1261 and SB19-181; 3) Unlawful expansion of Right to Farm Act; 4) Unlawful expansion of
Vested Property Rights law; 5) Inconsistency with Master Plan.
For ease of reference, enclosed is our August 21 letter and Resolution 2019‑R‑025.

Respectfully,
Natasha

Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org
Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org
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PO Box 1283
Paonia, CO 81428
Phone: 970-399-9700
www.chc4you.org

August 21, 2020
Delta Board of County Commissioners: Mark Roeber. Mike Lane, Don Suppes
Elyse Ackerman-Casselberry, Community and Economic Development Director
Robbie LeValley. County Administrator
Delta County Courthouse
501 Palmer Road, Suite 115
Delta, CO 81416
RE: Public Comment—August 2020 Draft Land Use Code Regulations (Draft 2)
Dear Commissioners, Robbie and Elyse,
Citizens for a Healthy Community (CHC) respectfully submits the following comments
regarding the August 2020 Draft Land Use Code Regulations (Draft 2) (hereinafter “Code”)
revising land use regulations, which address fundamental issues of representation, public
participation, property rights, public health, safety, economic development, and due process.
It is critical that such an undertaking provide for meaningful public participation and
comments. While the County has had 2 years to work on the land use code, it seeks to now
rush through its adoption during a public health pandemic and during the height of the
growing season when people have little time and are distracted by the health and economic
impacts of the Coronavirus pandemic. We respectfully request that you slow down the
public comment and approval process to give the community the appropriate and
reasonable time to review and comment.
While we request additional time to review the Code in detail, in the short time that CHC has
had to review the 178-page document and zoning maps, CHC has identified the following
issues:
1. Oil and Gas Support Services. The County repealed its oil and gas regulations on
September 17, 2019 claiming that the state and the federal government provided
sufficient regulatory oversight to protect Delta County, and that it planned to revise
its oil and gas regulations following the completion of the COGCC rulemakings to
implement SB181. We are therefore seriously concerned by the inclusion of Oil and
Gas Services, especially as defined in the draft Code:
Oil and Gas Support Services means commercial facilities that provide direct
support to oil and gas extraction, including:
CHC Draft August 2020 Land Use Code Comment Letter
August 21, 2020
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•

Parking and maintenance of exploration, production, or workover
equipment, or for tank and water service companies;
• Equipment and storage yards for road and pipeline construction
contractors, and production unit set-up and maintenance contractors;
• Storage and rental yards for pipe and production equipment;
• Field offices that are used by production-related records and maintenance
personnel;
• Disposal and recycling sites for production waste (except production
water disposed through either secondary recovery or deep well
disposal methods where the mode of transport to such injection wells is
exclusively via pipeline from the source, and no on-site storage occurs)
• Oil and gas processing facilities and related equipment, including, but
not limited to, compressors that are associated with gas processing or
which compress gas to enter a pipeline for transport to market.
• Midstream activities, including the processing, storing, transporting,
and marketing of oil, natural gas, and natural gas liquids.
The phrase “oil and gas support services” does not include businesses whose
activities are primarily manufacturing and fabricating, or whose function is
primarily general corporate offices. Emphasis added.
The Code proposes to allow Oil and Gas Support Services as an allowed use-by-right
in Zoning District Rural Industrial/Commercial, and Limited Use in Zoning Districts
A35, A20, A5 and UGA. Use-by-right requires no permit. Limited Use requires a
zoning permit, which is approved administratively with no public input or hearing.
The proposed zoning threatens to turn Delta County into a dumping ground for oil
and gas compressor stations, pipelines, storage, and wastewater disposal which
threaten public health, safety, welfare, the environment and wildlife. This is not what
the Master Plan contemplated in its vision statement: “The county is a leader in
protecting clean air and water and continues to protect community health, safety, and
welfare for present and future generations.”
These support services that the county proposes to encourage and foster with its
draft Code adversely impact public health (see the 380-page report on health effects
of oil and gas that was issued last October by the Colorado Department of Public
Health and Environment)1, safety, welfare, the environment and wildlife, including
being responsible for toxic and polluted air emissions that contribute to respiratory
and endocrine disruption, and greenhouse gas emissions that contribute to climate
change, disrupting wildlife habitat and water resources. This zoning designation for
Oil and Gas Support Services is not only inconsistent with the Master Plan, it does not
satisfy the requirements of local governments to minimize adverse impacts under
SB181. C.R.S. 29-20-104(1)(h).
1

Ed Carr, Raga Avanasi, Bill Mendez, Graham Glen, John Hader, Tao Hong, Jess Wignall, YiHua Wei, Belle
Guelden, & Chris Holder (ICF);Arsineh Hecobian (Colorado State
University), Final Report: Human Health Risk Assessment for Oil & Gas Operations, October 17, 2019, Available
at: https://drive.google.com/file/d/1pO41DJMXw9sD1NjR_OKyBJP5NCb-AO0I/view
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With respect to midstream pipelines, the COGCC has no permitting authority over
gathering pipelines, and such pipelines are exempt from state and federal pipeline
safety and integrity regulations. The proposed zoning would leave the county without
ANY mitigations against the public safety and health risks associated with leaks,
spills, or explosions. The issue of regulatory gaps for gas gathering pipelines was
raised repeatedly in the Oil and Gas Working Group (Working Group) and the group
recommended the following in its December 4, 2018 recommendations to the County
Commissioners and the Planning Commission:
6b. Revise Appendix 1, Section B.20 [of the Oil and Gas Regulations, which
were subsequently repealed in September 2019) to address regulatory gap in
gas gathering pipelines. This section needs to address appropriate
construction standards, and certify that gathering pipelines have been
constructed to the appropriate standard. Require an operational plan from the
operator that addresses monitoring and inspection plans. How do you trust
and verify when pipeline safety and integrity is the exclusive jurisdiction of
PHMSA? Need to have an assigned individual (maybe LGD) that is part of trust
but verify.
6e. Develop better understanding of existing data and maps on all pipelines.
Can Delta County get full access to understand where pipes are? In addition to
location of pipelines it’s important to know age of pipelines.
The Working Group recommendations are not reflected in the draft Code.
Curiously, Oil and Gas Support Services were not covered in the Oil and Gas
Regulations repealed on September 17, 2019. In addition, the Oil and Gas Working
Group was not convened to address this proposed rule. While the County is deferring
regulation of oil and gas extraction, it appears that the County is making a concerted
effort in this Code to turn the County into a local hub for these support services
without any mechanisms for protecting public health, safety, welfare, environment
and wildlife. It would therefore appear that the County is engaging in spot zoning,
which is prohibited in Colorado, by implementing regulations that are inconsistent
with the Master Plan.
We also note that while Oil and Gas Services is defined in the definitions section of the
draft Code and included in Table 2b: Land Use By Zoning District, there are no
standards prescribed under Section 5: Limited Use Approval Standards. For the above
stated reasons Oil and Gas Services should be removed from the Zoning Districts and
Land Use.
2. Climate Hotspot. On August 7, 2020, the Washington Post reported that the Western
Slope of Colorado, along with 3 counties in Utah has warmed more than 2 degrees
Celsius, double the global average, making it the largest 2°C hot spot in the
continental US. With the region’s snowpack shrinking and melting earlier, the ground
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absorbs more heat. In addition, with early snow melt comes more water evaporation
and less water is available to farmers later in the season. Delta County has warmed
2.1°C or 3.9°F according to the Washington Post climate analysis.2 We didn’t need the
Washington Post to tell us what we have already been witnessing for years—hotter,
drier weather, more severe and frequent drought, early run-off that isn’t being
captured, and shorter irrigation seasons, and wildfires. The impact of the Grizzly Fire
on the Glenwood Canyon watershed should be a wake up call to what we will be
facing in Delta County if we don’t implement proactive land use regulations to
address the climate crisis.3 The Grizzly Fire is threatening vital water infrastructure
and municipal water supply.
Instead of developing standards and conditions to reduce greenhouse emissions, the
draft Code seeks to facilitate those industries that contribute the most to climate
change and our increasingly dangerous weather. Nowhere in the draft Code is the
word climate or greenhouse emissions mentioned. Nowhere in the draft Code are
there conditions imposed to limit greenhouse gas emissions to proactively address
the cause of increasing water variability and decreasing water availability, which are
the prime threats to agriculture in the County. Hotter, drier temperatures, more
importantly are the greatest wildfire risk. Importantly, the draft Code, with its
inaction on greenhouse gas emissions, conflicts with the State’s mandatory
greenhouse gas emissions reduction targets outlined in HB19-1261.
The draft Code does not address the future needs of Delta County and should be
paused until the county conducts a greenhouse gas emissions inventory and drafts a
climate action plan that can be implemented into the land use regulations.
3. Public Participation. Of the 250 possible land use scenarios, the Code seeks to allow
69% to proceed without public input. More importantly, the most contentious
industries in the County—Confined Animal Feeding Operations and Oil and Gas —
completely cut the public out of land use decisions that will impact them for decades
to come and affect their quality of life, health, and property values. For example,
citizens in the North Fork Valley fought back a proposed change of use for the Bowie
Mine Load Out property three years ago that if granted would have allowed the
mining company to forfeit its reclamation obligations, which was the condition for the
original special use permit. The Department of Reclamation and Mining Safety is
2

Eilperin, Juliet, “2°C Beyond the Limit: This giant climate hot spot is robbing the West of its water,” The
Washington Post, August 7, 2020 available at: https://www.washingtonpost.com/graphics/2020/national/climateenvironment/climate-change-colorado-utah-hotspot/?utm_campaign=wp_post_most&utm_medium=email&utm_source=newsletter&wpisrc=nl_most
3

Blevins, Jason, “The Grizzly Creek fire is threatening the Colorado River and water for the entire West” The
Colorado Sun, August 19, 2020. Available at: https://coloradosun.com/2020/08/19/grizzly-creek-fire-threateningcolorado-river-western-water/?utm_source=The+Colorado+Sun&utm_campaign=aa4ddd9537-SunUp&utm_medium=email&utm_term=0_2e5f9a0f1b-aa4ddd953766412249&mc_cid=aa4ddd9537&mc_eid=90e113d64d
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responsible for enforcing the reclamation obligations. Zoning that area Rural
Industrial/Commercial from A35, per Bowie Resources, LLC (now Wolverine)’s
request in a letter dated July 22, 2020, as proposed in the draft zoning map, would
allow the mining company to circumvent its obligation to reclaim the land, as long as
the use complies with the county-approved industrial use, thus having no need to
reclaim the Farmers Ditch waterway, the decommissioned railroad bridge, the Black
Bridge Road overpass, or the high voltage metered power lines. Delta County should
not be supporting a zoning designation that will permit the mining company to
externalize its costs and obligations to farmers and water rights holders who had
nothing to do with the damage caused to the land by the mine’s operations.
The draft Code provides for Public Notice in the case of limited use permits but does
not provide for public comment. The draft Code is designed to eliminate the public
from land-use decisions that will impact it for years to come, depriving property
owners of due process regarding local government actions that impact their property
and procedural rights.
Counties are creatures of the State and granted authority to protect citizens through
public health and safety and land use powers. With the Code, Delta County is using its
land use authority to advance the interests of two key industries—CAFOs and fossil
fuel extraction — at the expense of the individual residential property owners and
small diversified agriculture farmers. For the reasons stated above, the draft Code
does not represent the best interests of Delta County citizens and should be revised to
ensure public participation.
4. Referral Agencies. Table 7a: Referral Agency Review, limits the scope of review of
CDPHE to septic systems and water quality, submits review to Colorado Parks and
Wildlife only upon Director’s discretion, and limits review by Colorado Geological
Survey to geological impact to the proposed development. CDPHE review should be
expanded to include air quality and greenhouse gas emissions, CGS review should be
expanded to include the impact of proposed development on geological stability
beyond the site, for example induced seismicity, and CPW review should be triggered
by the proposed development, not the Director’s discretion. Curiously, the Bureau of
Land Management is not listed as referral agency.
5. Enforcement and Financial Assurance. The draft rules do not provide for the
necessary financial security and assurance to ensure that neither the County nor the
community absorbs the cost of the developers’ operations or damages. The draft Code
in Section –Land Use Planning Violations and Remedies references a non-existent
statute. The correct citation is C.R.S .30-28-104.
6. Economic Support. Delta County has not provided the economic analysis for
promoting industries that will adversely impact Delta County citizens.
For the above stated reasons the draft Code does not represent the long-term interests of all
Delta County citizens. Instead, it is a wish list for the CAFO and extractive industries and
blueprint to industrializing Delta County to the detriment of what makes the County special
and unique. The economic, climate, and ecological landscape has changed, and Delta County
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needs proactive land use regulations that attract businesses of the future and set Delta
County up for continued success. We urge you to engage the community, and do the due
diligence necessary to support a land use code that works for everyone.
Respectfully,

Natasha Léger
Executive Director
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From:

Natasha Leger <natasha@chc4you.org>

Sent time:

09/23/2020 08:09:33 PM

To:

mlane@deltacounty.com; jacobsgray@gmail.com; deltacountylanduse@deltacounty.com; Mark Roeber
<mroeber@deltacounty.com>; Layne Brones <layneb@tds.net>; Don Suppes <dsuppes@deltacounty.com>; Steve Shea
<sbshea@sopris.net>; John Baier <jbaier@deltacounty.com>; Eli Wolcott <eli@dreamthefuture.org>; DICK GILMORE
<dgdelta@msn.com>; Robbie LeValley <rlevalley@deltacounty.com>; Tom Kay <northforkorganics@gmail.com>;
stephendschrock <stephendschrock@yahoo.com>; Tate Locke <tatelocke@hotmail.com>

Subject:

Re: CHC Comments: Draft 3 Land Use Code

Attachments: CHC Comments August26_Draft3 Land Use Regs_092120_final_signed.pdf

It came to my attention that the letter sent was not signed. Attached is the signed letter for the record.
Thank you,
Natasha

On September 21, 2020 at 4:17:49 PM, Natasha Leger (natasha@chc4you.org) wrote:
Commissioners, Robbie, John, and Planning Commissioners,
Please find attached CHC’s comments on draft3 of the Land Use Plan. We incorporate our August 21, 2020 letter by reference as the
issues raised in the letter remain unaddressed. In this letter, we address 1) Procedural flaws, inconsistencies, undefined terms and
missing words.; 2) Compliance with HB19-1261 and SB19-181; 3) Unlawful expansion of Right to Farm Act; 4) Unlawful expansion of
Vested Property Rights law; 5) Inconsistency with Master Plan.
For ease of reference, enclosed is our August 21 letter and Resolution 2019‑R‑025.

Respectfully,
Natasha

Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org
Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org
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PO Box 1283
Paonia, CO 81428
Phone: 970-399-9700
www.chc4you.org

September 21, 2020
To:

Delta Board of County Commissioners: Mark Roeber. Mike Lane, Don Suppes
Robbie LeValley, County Administrator
Planning Commissioners: Tate Locke, Steve Shea, Steve Schrock, Layne Brones,
Tom Kay, Jacob Gray, Eli Wolcott, Dick Gilmore
John Baier, County Attorney

Submitted VIA EMAIL and to DeltaCountyLandUse@deltacounty.com
RE: Public Comment—August 26 2020 Draft Land Use Code Regulations (Draft 3)
Dear BoCC Commissioners, Planning Commissioners, and Robbie,
Citizens for a Healthy Community (CHC) respectfully submits the following comments
regarding the August 26, 2020 Draft Land Use Code Regulations (Draft 3) (hereinafter
“Code”) revising the County’s land use regulations. The draft Code addresses fundamental
issues of representation, public participation, property rights, public health, safety, economic
development, and due process. We hereby incorporate by reference our August 21, 2020
letter on Draft 2, as the issues raised in that letter were not addressed in Draft 3 and have yet
to otherwise be addressed by the County.1 With more time to review, we remain deeply
concerned and alarmed by the numerous substantive and legal flaws with the draft Code.
When Delta County repealed its oil and gas regulations on September 17, 2019, Resolution
2019-R-025 stated
Delta County citizens have made it clear that they want stronger protections of air,
water, and land. Delta County’s current regulations do not provide a regulatory
framework to address the needs of Delta County residents.
1 The 6 issues raised in CHC’s August 21, 2020 letter, which remain unaddressed are regarding 1) the
inappropriate inclusion of Oil and Gas Support Services, and the failure of such proposed land use to meet
Master Plan goals and statutory requirement to minimize adverse impacts, 2) lack of standards and conditions
to reduce greenhouse emissions to meet HB19-1261 mandate, 3) lack of public participation on 69% of land
uses, 4) unsafely narrow review of referral agencies, 5) inadequate financial assurance and enforcement, and 6)
lack of economic support and analysis for promoting industries that will adversely impact the health, safety and
environment of Delta County citizens.
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Delta County believes that leaving its current specific development regulations in place
opens the county to potential litigation not because the current regulations violate state
statutes, but because the specific development regulations are confusing, difficult to
follow, and frequently misinterpreted by applicants and the public.
For the reasons stated in our August 21, 2020 letter and below, the draft Code does not
provide a regulatory framework to address the needs of Delta County citizens in seeking
stronger protections of air, water and land. In addition, for the reasons stated below, the
draft Code is riddled with so many inconsistencies and legal flaws, that it is even more
confusing and difficult to follow than the current specific development regulations, not to
mention in contravention of State law and arbitrary and capricious, that it opens the County
up to an even greater risk of litigation.
In this letter, we address the following: 1) Procedural flaws, inconsistencies, undefined
terms and missing words.; 2) Compliance with HB19-1261 and SB19-181; 3) Unlawful
expansion of Right to Farm Act; 4) Unlawful expansion of Vested Property Rights law; 5)
Inconsistency with Master Plan.
1. The draft Code is not ready for adoption. The draft Code is filled with
procedural flaws, inconsistencies, undefined terms and missing words.
The code needs thorough review and editing to resolve procedural flaws, inconsistencies,
and undefined terms and missing words. For example:
•

•

Undefined terms and missing words:
o The phrase "site plan" appears in the proposed Code 30 times, but is not
defined.
o The word "Division" appears throughout, over 80 times, but is not defined
and appears to sometimes refer to a chapter and at other times it
appears to refer to either a section or subsection of the Code. This is
confusing. The code needs thorough editing so that these references to
"Division" either consistently refer to the same thing or the word
"Division" should be replaced with the appropriate applicable term: either
Chapter, Section or Subsection.
o There are seven instances where the word "this" is followed by a
period. It appears that the intent was to follow "this" with the word
Chapter, Section or Subsection, but it was left out. Again, the Code needs
thorough editing to correct these mistakes before it can be adopted.
Inconsistencies:
o There are inconsistent review criteria between the definition of limited
use and conditional use in the legend to TABLE 2.b LAND USE BY ZONING
DISTRICT, and Chapter 2, Sections 5(A) and 6(A) regarding Applicability
Standards for Limited Use and Conditional Use Review.
o Intensive Agricultural Uses and Oil and Gas Support Services are Rural
Heavy Industry and should be subject to Conditional Use Review. Instead
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both of these land uses are subject to Allowed-by-Right, Limited Use
Review, or Permitted administrative review.
o The Code is inconsistent in its treatment of Slaughter Houses and
Rendering Plants. By definition on page 165, these two uses are in the
category of "Rural Heavy Industry." However, in Table 2.b on page 30,
slaughterhouses and meat processing are listed as examples of "Rural
Medium Industry." Which is correct? See ATTACHMENT A for detailed
analysis of inconsistency in the treatment of Rural Heavy Industry.
o The Geological hazard disclaimer in Chapter 4, Section 6B unlawfully
establishes a waiver for County liability when it comes to geological
hazard information. The county cannot waive liability for negligence or
noncompliance with its rules. Curiously, the County only seeks waiver for
knowledge of geological hazard information but no other information that
could impact public health, safety, welfare, and the environment. Why is
the County singling out geological hazard information?
•

Procedural Flaws
o The Code wrongfully uses Chapter 2, Section 5A.(3)--Conversion to a
Conditional Use -- as a variance to noncompliance with the limited use
requirements. If a variance is the intent of the provision then the
Conditional Use Review is the wrong mechanism. If the use-specific
standard for a Limited Use Permit cannot be met, then the permit should
simply be denied.
o The Code provides for an unlawful appeals process. The Planning
Commission is not final agency action and not subject to appeal.2 Why is
there an appeals process for the Planning Commission, when the PC only
has authority to make recommendations to the BoCC?3
o The denial provision is null and meaningless as currently written because
it is inconsistent with the permitting process. There is no reference in the
application process to an application for a plat, plan, or agreement, which
is the subject of the denial section.4 The denial section must address
denial of a zoning permit, conditional use permit and site plan for it to be
effective, or at a minimum reflect the same language in the approval
section: the denial of any “particular use, plan, or other specific activity”
shall be based on...” See ATTACHMENT A for more detailed analysis of
Denial provision.
o The Code excludes limited use permits from required recording of
approvals with the County clerk.5

LUC, Draft 3, p. 114.
LUC, Draft 3, p. 144
4 LUC, Draft 3, p. 36, 133
5 LUC, Draft 3. p. 130
2
3
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2. Provisions Involving the Use known as "Oil and Gas Support Services" violate
HB19-1261, HB19-181, and lack any standards for review.
a. The Code provisions relating to Oil and Gas Support Services violate
HB19-1261, which mandates statewide greenhouse gas emissions
reductions of 26 percent, 50 percent, and 90 percent by 2025, 2030 and
2050, respectively. The Code was drafted without any consideration as to
how land use policy can be used to achieve these goals.
The Oil and Gas Support Services land use regulation is contrary to HB19-1261
because it permits such land use as a use-by-right in Rural
Industrial/Commercial zones, and permits Oil and Gas Support Services in
A35, A20, A5, and UGA zones without any standards to reduce greenhouse gas
emissions. Instead, the Code acts to promote the production of unfettered
greenhouse gas emissions in the County.
b. The Code provisions relating to Oil and Gas Support Services Violates the
Land Use Control and Enabling Act, as amended by SB19-181.
Oil and Gas Support Services regulations should be removed from the
draft Code and tabled to a later date when the County revises its oil and
gas regulations following the Colorado Oil and Gas Conservation
Commission’s rulemakings to implement SB19-181, as the County said it
would do when it repealed its oil and gas regulations.
The Oil and Gas Support Services land use regulation violates Section
104(h)(1) of the Land Use Control and Enabling Act because it permits such
land use as a use-by-right in Rural Industrial/Commercial zones, and permits
Oil and Gas Support Services in A35, A20, A5, and UGA zones without any
standards or criteria to protect public health, safety, and welfare and the
environment by avoiding adverse impacts from oil and gas operations and
minimizing and mitigating the extent and severity of those impacts that cannot
be avoided.6
At a minimum, Oil and Gas Support Services must be subject to a conditional
review process consistent with the standards set forth in Section 104(1)(h) of
the Land Use Control and Enabling Act.
See Attachment A for more detailed analysis.

c. There are no Standards for review of Oil and Gas Support Services.
The decision-making process for limited use and Conditional Use review of Oil
and Gas Support Services fails to provide a standard of review. The Code
provides for inconsistent review criteria between the definition of limited use
6

CRS 29-20-104(1)(h); LUC, Draft 3, p. 37-52.
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and conditional use in the legend to TABLE 2.b LAND USE BY ZONING
DISTRICT, and Chapter 2, Sections 5(A) and 6(A) regarding Applicability
Standards for Limited Use and Conditional Use Review. In addition, the
general requirements of the Code do not comply with the requirements of
Section 104(h)(1) of the Land Use Control and Enabling Act to protect public
health, safety, and welfare and the environment by avoiding adverse impacts
from oil and gas operations and minimizing and mitigating the extent and
severity of those impacts that cannot be avoided.7
The general requirement in Chapter 4-- Site Design and Environmental
Stewardship-- is limited to subdivisions with the exception of a site plan, which
as stated above is not defined. Even if Chapter 4, Site Design and Environmental
Stewardship is deemed to apply, the requirement to comply with Geological
and Wildfire Hazards appears to be the only one that may comply with Section
104(h)(1) of the Land Use Control and Enabling Act as it provides for a process
for determining avoidance and mitigation. The County draft Code if focused on
mitigation of damage as the primary means of protecting the public, when the
County is required to implement a different standard when it comes to
regulating oil and gas. Under the Land Use Control and Enabling Act, local
government’s primary means of minimizing adverse impacts is to avoid
adverse impacts, and second to mitigate those adverse impacts which could
not be avoided. At a minimum the Code requires clear standards, and
standards that comply with the different land use regulations standards for oil
and gas as stated in Section 104(1)(b) of the Land Use Control and Enabling
Act.
See ATTACHMENT A for more detailed analysis and problem with the Limited
Use review process.
3. The Code's Attempt to Expand the Right to Farm is Unlawful:
The “Right-to-Farm” statute is a limitation on nuisance lawsuits that could ordinarily be
brought against an agricultural operation. This statute is a limitation of liability statute,
much like statutes that limit liability against ski areas or equine operations. It creates
neither a statutory or constitutional “right-to-farm.”, nor specifically in the context of the
proposed Code, a new protected class of farmers.
Chapter 4, Section 7.A.2.a cites to the Nuisance Liability in Agricultural Operations Act,
section 35-3.5-101, et. seq. and states that:
“Uses in the agriculture land use category shall not be found in violation of this
Division to the extent that they employ methods or practices that are commonly or
reasonably associated with agricultural production.”

7

CRS 29-20-104(1)(h); LUC, Draft 3, p. 52-53
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This provision attempts to adopt the “common and reasonable methods and practices”
standard from the nuisance liability statute, vague as it is, and apply it to alleged
violations of Section 7 – Environmental Quality provisions of the Code that start on page
82 and extend to page 86.
This provision of the Code is a major problem that could mean that the County could
adopt any number of conditions for an agricultural use to protect public health, safety, air
and water quality, but not be able to enforce them by providing a vehicle to circumvent
the conditions. This problem is related to the simple fact that the “Right-to-Farm” statute
has nothing to do with land use code violations – it is simply a liability immunity
provision in civil actions against a farmer for nuisance. The reference in 7.A.2.a. will
potentially hamstring the County’s Code enforcement actions and lead to litigation.
Section 7.A.2.a. should, therefore, be removed from the Code.
Chapter 4, Section 7.A.2b of the draft Code states:
“C.R.S. § 35-3.5-102(2) (a) (I) provides protection against nuisance suits for
agricultural uses that are established prior to surrounding land uses. Pursuant to the
authority granted by C.R.S. § 35-3.5-102(7), the protection against nuisance suits that
is created by C.R.S. § 35-3.5-102(2) (a) is expanded to uses in the agriculture land
use category regardless of when they are established. (Emphasis Added).”
Section 7.A.2.b. attempts to extend nuisance liability protections to future Delta County
agricultural uses citing to the section in the nuisance liability statute that allows local
governments to provide “additional protections” to agricultural uses. In our opinion, the
Code misconstrues C.R.S §35-3.5-102(7). While C.R.S §35-3.5-102(7) grants units of local
government the authority to add “additional protections” for agricultural activities; it
does not create an entirely new class of protected farmers immune from nuisance suits.
The purpose of the law, as clearly stated in the Legislative Declaration of C.R.S. § 35-3.5101 and reiterated in § 35-3.5-102(2)(a)(I), is to protect existing farmers from nuisance
suits brought by non-farm uses when the farmer was there before. Subsection 7.A.2.b
should also be stricken as it is in violation of C.R.S. 35-3.5-101, which clearly states that
the nuisance liability statute applies to only existing operations and that local
governments may not enact additional protections if to do so would diminish the rights
of real property interests. A County cannot amend the state statute and attempt to apply
its protections to agricultural uses not in existence, which is clearly an attempt to
unlawfully diminish the rights of neighboring real property interests.
The County cannot amend the statute through its regulations to protect new agricultural
operations from nuisance suits that come after existing farm operations that were never
intended to be covered by the statute. This is an attempt to facilitate and promote a GHGpolluting industry through the unlawful application of the Nuisance Liability in
Agricultural Operations Act.
Further, in addition to violating the clear dictates of the Right to Farm law, Delta County’s
proposed language also violates Article II, section 3 of the Colorado Constitution. Article
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II, Section 3 identifies inalienable rights of all Colorado citizens’, which include the
inalienable right of “acquiring, possessing and protecting property.” (Emphasis added)
Taking away a neighbor’s right to bring nuisance actions against a polluting agricultural
use impinges upon the neighbors’ inalienable constitutional right to protect the use and
quiet enjoyment of their property. Lastly, Section 7.A.2 violates Delta County’s own
proposed land use regulations. The draft Code states in Chapter 1, Section 2.B.1.e that
“this Code was developed in the context of, and subject to, constitutionally protected
rights, which are articulated in the Constitutions of the United States and the State of
Colorado.” As stated above, Section 7.A.2 violates the Colorado Constitution and
therefore violates the County’s own code. For the above stated reasons, Section 7A(2)(b)
should also be removed from the Code.
4. The Code's Attempt to Expand Vested Rights is Unlawful:
Vested property rights are only created by site development plans approved pursuant to
public notice and a public hearing. Land uses allowed-by- right, limited use and permitted by
administrative review without public notice or a public hearing do not trigger a vested
property right. The draft code seeks to create a path for development allowed-by-right or
administrative review to be able to apply for a vested property right. The statute does not
provide for a mechanism to apply for a vested right, only the mechanism by which a vested
right is created.
Vested rights are created only upon approval of a site-specific plan based on ordinance,
resolution or existing zoning laws, following public notice and a hearing. C.R.S. 24-68-102.5
specifically states “[an] application for approval of a site-specific development plan as well
as the approval, conditional approval, or denial of approval of the plan shall be governed
only by the duly adopted laws and regulations in effect at the time the application is
submitted to a local government. Further, C.R.S.24-68-103 states “A vested property right
shall be deemed established with respect to any property upon the approval, or conditional
approval, of a site-specific development plan, following notice and public hearing, by the
local government in which the property is situated. Land uses allowed-by- right, limited use
and permitted by administrative review without public notice or a public hearing do not
trigger a vested property right.
In addition, in Chapter 6, Section 6.B the Code seeks to deprive a property owner of a
statutory right, triggered by a Conditional Use Approval, by requiring the landowner to
submit subsequently an application for a vested property right that is already created by the
approval of a site-specific development plan following public notice and a hearing. Chapter 6,
Section 6.B states: “Vested property rights shall not be created except upon specific
application for approval of such rights by a landowner, as hereinafter provided in this
Division, and approval by the Board of County Commissioners of a site-specific development
plan.8 [Emphasis added]

8
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What constitutes a site-specific development plan under 24-68-102(4)(a) that would trigger
a vested property right is finally determined by the local government either pursuant to
ordinance or regulation or upon an agreement entered into by the local government and the
landowner; the document that triggers such vesting shall be so identified at the time of its
approval. Under the draft Code Conditional Use Approvals trigger vested rights because they
are approved following public notice and a hearing. Land uses allowed-by- right, limited use
and permitted by administrative review without public notice or a public hearing do not
trigger a vested property right.
More specifically, and concerning to us, is that 35 of the 51 land uses (69%) in the draft Code
are allowed-by-right or only subject to administrative review, which was apparently
intentional to avoid public review and a public hearing, and now Delta County is trying to
artificially preserve development rights by creating an unauthorized vested rights
application process. The proposed application process enables a landowner to convert a site
development approval process that did not require public notice and a public hearing and
therefore did not create a vested property into a contrived public notice and public hearing
process for which no standards of review or approval exist.9 Delta County cannot have it
both ways—it cannot promote a use-by-right and administrative approval process to limit
public participation in land use decisions and then institute a public process on the backend
to protect the development rights of administratively approved development.
Once again, the County has proposed a regulatory scheme that is more confusing and more
vulnerable to litigation than the current specific development regulations. To be consistent
with law, and protect more development rights the County either needs to increase the
number of land uses subject to public notice and a public hearing or amend Chapter 6,
section 6B to comply with the law. For the reasons stated above the vested property rights
language in section Chapter 6, 6.B must be modified to comply the statutes that they invoke.
5. The Code is Inconsistent with the Master Plan
Finally, in addition to the flaws listed above, the Code violates the Master Plan. The Master
Plan states “The County is a leader in protecting clean air and water and continues to protect
community health, safety, and welfare for present and future generations.” Milestones,
measurable goals or outcomes are critical for achieving this vision. The County has yet to
develop such milestones or outcomes. The Oil and Gas Working Group identified outcomes
for revising the oil and gas regulations, which are instructive. The Group identified such
outcomes of regulations as no oil and gas spills, no adverse impact to water quality and
water quantity, no adverse impact to air quality, no adverse impact to public health
and safety, and no traffic accidents related to oil and gas.
Delta County is a climate hotspot, warming at an unsustainable pace and more than the
global average. The Code needs to be aligned with clear policy goals that not only reflect the
Master Plan vision, but also address the County’s impending crisis related to water

9

LUC, Draft 3, p. 120-129.
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availability, hotter temperatures and increased wildfire risk that threaten wildlife and
outdoor recreation tourism, and the agriculture economy.
The Code was drafted without any consideration as to how land use policy can be used to
achieve these goals. Instead, as stated in our August 21, 2020 letter, the Code appears to
have been drafted to facilitate and advance the CAFO and extractive industries to the
detriment of the community’s vision for the future of Delta County. Therefore, the draft Code
which seeks to allow Rural Heavy Industries such as Oil and Gas Support Services and
Confined Animal Feeding Operations, that involve significant, environmental, health, and
safety risks, and greenhouse gas emissions, without standards of review to protect public
health, safety, air and water quality, and the climate are in contravention of the Master Plan.
In conclusion, unfortunately, the current state of the draft Code does not instill any
confidence that the County or the Planning Commission have exercised their due diligence in
drafting, reviewing and understanding the proposed land use code regulations presented to
the public. To the contrary, there has been a rush to get it done, and shut down requests for
legal review. We urge County staff, County Commissioners and the Planning Commission to
engage the County Attorney in this process, and for the County Attorney to present his
findings to the Planning Commission and make himself available to answer questions of the
Planning Commission prior to the vote by the Planning Commission to certify the draft Land
Use Code Regulations. With the number of flaws stated above it is hard to believe that the
County fully understands what it has presented to the public and the risks that it presents to
the County when avoidance of litigation and simplification and clarification of the
regulations has been a stated goal. We urge you to do your due diligence and take the time
necessary to draft a land use code that we can all be proud of.
Respectfully,

Natasha Léger
Executive Director
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From:

Claire Moore <clouise1916@gmail.com>

Sent time:

09/25/2020 09:28:38 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

current proposals

Delta County Land Use Planning,
Please send me the current proposed text for these items of the Draft land Use Code:
Wireless Communications Facilities, as listed in Appendix/Addendums.
I need to see the Wireless Towers Addendum (wording regarding towers).
Junk Ordinance
Thank you,
Sincerely,
Claire Moore

-Claire Moore
970-527-3384

From:

scswartz@tds.net

Sent time:

10/08/2020 08:14:19 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

letter of concern

To the Land Use Commission: This is a copy of a letter that I originally sent to you on Sept.
8th. I was told that you never received it.
To Delta County officials,
I am writing to voice my concerns over the land use regulations that are being considered.
It seems, with information that has been shared with me, that there are important public oversight
matters that are being withheld. The proposed regulations concerning towers under 50 ft. are
especially troublesome. That a company can come into an area and simply post signs, as someone
would a yard sale sign, to put up a tower without a public meeting is wrong. Towers interfere
with the scenic beauty of an area which is the reason many people choose to live in that area.
Many times an amiable solution can be found with public input, but there is no incentive to find
common ground if a company can simply do whatever they choose. This is especially true in an
additional item that says towers can be erected in the county easement without the landowner
permission. Does that landowner even have to be notified? Finally, why is there not a requirement
for these companies to have a county right of way permit in said easement to ensure that existing
utilities will be secure? I am not sure what the motivation for this lack of oversight is on
towers, but I hope it does not have anything to do with the struggles that TDS has had in our
county. TDS or any other entity should have to have some public input before putting up a tower
that might diminish the value of the property of an owner. Delta County has long been a county
that has been sensitive to the rights of its citizens. These regulations would certainly do away
with that long-held tradition. I think regulations regarding towers should be much more dependent
on the rights of the property owners and citizens in general. I realize that is, at times, a
laborious process, but it does preserve the integrity of individual property rights, and in the
end, the public process builds consensus instead of winners and losers.
Respectfully submitted,

Cindy Swartzendruber

From:

Valley Organic Growers Association <vogaco@gmail.com>

Sent time:

10/08/2020 05:09:28 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Fwd: Land Use

Attachments:

Land-Use-Regs-2010-10.pdf
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Sent the below to Dick Gilmore, forgot to include DeltaCountyLandUse email address.

-------- Forwarded Message -------Subject:Re: Land Use
Date:Thu, 8 Oct 2020 11:39:22 -0600
From:Valley Organic Growers Association <vogaco@gmail.com>
To:RICHARD GILMORE <dgdelta@msn.com>

Dick,
Attached you will find our recommendations in addition to two other attachments.
Please acknowledge receipt of this message.
Thanks,
Molly Moore
On 10/1/20 8:15 PM, RICHARD GILMORE wrote:

Ms. Moore,
Thank you for your thoughtful comments. As a member of the Delta County
Planning commission I am always looking for input.
At this late date, what would be most useful are specific recommendations for
changes in the wording of the draft document accompanied by the supporting
rationale. That is the most practical way for your ideas to actually show up in the
final document.
The Planning Commission is devoting our next meeting, 10/9, to land use so we
have less than 2 weeks left to prepare. Send your suggested wording changes to me
and I assure you they will receive serious consideration.
Thank you,
Dick Gilmore

Land-Use-Regs-2010-10.pdf

DATE: October 8, 2020
RE: Land Use Code Recommendations
Thank you all for the hours you have spent drafting the Delta County Land Use Plan and for considering
changes that will help everyone in our county to be more healthy and successful.
The Valley Organic Growers Association (VOGA) appreciates your consideration of verbiage that brings
Delta County closer to a plan that serves all residents who make their living from agriculture. VOGA
represents a strong facet of our economy with a growing interest in organic and sustainably grown food
across the nation. VOGA members depend on the clean water and air here in Delta County, and we depend on the assurance that this clean air and water are protected for the sake of our livestock, row crops,
orchards and wineries. We see ways that we can improve the plan and better support the farms that rely
on these resources. As you work toward a final draft, we, in particular, are interested in changes to the
Land Use section of the document.
Please reconsider the suggestions Steve Harper provided (attached), especially in the ‘right to farm’ section of the plan.
Please also consider using some of the wording changes Citizens for a Healthy Community submitted in
its most recent comments (attached).
As a small non-profit with a volunteer board composed of ag producers, we rely heavily on the expertise
of people and organizations who have the ability to provide specific, meaningful content suggestions that
reflect our needs. We believe these suggestions have been provided and give you effective and reasonable
language to improve the Land Use Plan.
By including the perspectives of the 135 VOGA members in the Land Use Plan, we believe you will come
closer to protecting the interests of the residents of our entire county. I know each of you work hard to
protect the interests of all parts of the county, and we are thankful for your consideration in including
the voices of VOGA members. Delta County will have a richer and more cohesive community when all
perspectives are honored.
Many thanks,
Molly Moore
President, Valley Organic Growers Association
PO Box 1423, Paonia, CO 81428
vogaco@gmail.com
vogaco.org
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To: Delta County
From: Steve Harper, Hotchkiss
July 22, 2020
Written Comments on Draft Proposed Land Use Code
GENERAL OBSERVATIONS:
There is a great deal of hard work evidenced in the draft Code and much to like. I commend the
effort. As one example, I find the rural residential use density standard found in section
5.B.2.a.2 on page 39 to be a good way to preserve the rural character of the County. My guess,
however, is that when this density standard is more widely understood, it will be the subject of
much criticism.
I am disappointed, however, that when compared with the existing Regulation for Specific
Developments, the proposed land use code eliminates opportunities for neighboring landowners
to be involved in the planning process and to protect their rights as private property owners. The
new Code will permit most uses with only administrative review (meaning no public hearing)
based upon generalized regulatory standards leaving a great deal of discretion to the County
Planning Department. The touchstone land use planning concept of whether a new use will be
compatible with existing uses appears to have been abandoned, leaving little to protect existing
private property rights. Uses that are normally seen as incompatible will be allowed with little
regulation and existing land uses will be impacted without recourse.
I am really disappointed at the provisions concerning Animal Feeding Operations (AFO’s) or the
euphemistic phrase “Intensive Agricultural Uses,” a phrase that seems designed to foster the
misconception that such uses are simply another form of desirable agriculture. It should hardly
be disputed that these uses are really industrial in nature and their impacts deserve to be treated
as such. In my opinion, the relatively minimal regulation of these uses will encourage their
appearance in places where they are incompatible with existing land uses, threaten the public
health, increase neighbor conflicts, reduce property values, all to the detriment of the County and
its residents.
In particular, I find the proposed setbacks for Intensive Agricultural Uses to be an insult to
neighboring private property owners. These industrial type uses (with large, warehouse type
structures, serviced by semi-tractor trailer trucks, that have the known potential to produce noise,
odors, air and water pollution) are proposed to be allowed in all County Ag/residential zones
with minimal regulations interpreted and administered by the County Planning Staff. A
warehouse structure or feed lot confining 300 cattle, 750 pigs or 15,000 chickens (like the one on
Powell Mesa) will be allowed to locate as close as 150 feet from a neighbor’s house (300 foot
minimum with the possibility of reduction up to 50%). Feet, not yards. That’s the goal line to
the 50 yard line. Most confined structures have huge fans designed to clear the air, dust and
odors from inside the warehouse and blow it out into the atmosphere. If the neighbor’s house is
150 feet immediately downwind from the warehouse, the fans will blow dust, odors, bacteria,
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molds and pathogenic fecal matter into their house. Life for the neighboring family as they
formerly knew it, will be totally transformed and the family’s health may very well be
endangered. Their property values will plummet. The AFO owner will prevent any nuisance
lawsuits by invoking the “Right to Farm.” Not only that, but the proposed close setbacks will
totally discourage light industrial uses like agri-tourism, from locating anywhere in Delta County
because of the real possibility of an AFO locating within 150 feet of their investment. It’s
irresponsible for the County to go down this road.
The draft Code’s unreasonably close setbacks from neighboring houses are not based upon
examples from other Colorado counties or other states; they are totally arbitrary and appear to be
designed to allow as many Animal Feeding Operations in the County as possible. As a member
of the CAFO Working Group, I offered substantial research and evidence of how and why these
uses are regulated in other parts of the State and country. The proposed setbacks blatantly ignore
this research. In states where there are large numbers of AFO’s like Illinois and Missouri, their
land use regulations require that all animal feeding operations of 50 animal units or more be at
least a ¼ mile (1,320 feet) from a neighbor’s house and farther the larger the AFO. We could
learn from other State’s experience as I explained in my comments to the County Planning
Commission and Commissioners in December, 2018. I further explained the significance of
states like Illinois and Missouri to Planning Commissioner member Kim Shay back then. I
include a copy of that note to her with these comments. I do not understand why the County
chooses to promote Animal Feeding Operations, especially when the County’s economy is
trending toward residential retirement housing, organic agriculture and Agri-tourism.
Interestingly, the draft Code requires that all animal feeding operations be no closer than ½ mile
(2,640 feet) from schools for good reason: children are far more susceptible to pollutants than
adults. Why keep the AFO ½ mile from children at school, but allow it to locate within 150 feet
of that child’s bedroom?
In the proposed Code, Sexually Oriented Businesses, Outdoor Shooting Ranges and Landfills are
required to be at least 1,000 feet from a dwelling unit, but a barn confining 15,000 chickens can
be as close as 150 feet. In order for the Code to be taken seriously, these absurd setbacks cannot
stand.
I offer specific suggested modifications at the end of this memo, but I’d like to discuss more
of my proposals immediately below:
Need for Animal Units/Acre Standard: The draft Code does not limit the number of animal
units per acre like Mesa County does. Mesa County allows no more than 4 animal units per acre.
In Mesa County, if an owner owns 35 acres, they can confine a total of 140 animal units.
According to Delta County’s draft code, an owner who has at least 35 acres can confine an
unlimited number of animal units.
Need for Protection of Organic Agriculture: Delta County has the highest number of
organically certified farms in Colorado, yet there are no protections in the draft Code of these
farms from AFO’s. Drift of manure and other pollutant components could lead to organic
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certification cancellation. There should be a setback category from organic certified farms of a
sufficient distance so that the impacts of AFO’s do not threaten these certifications.
Need for Protection of Agri-Tourism Businesses: Delta County has a growing number of
Agri-tourism businesses from farm stands like Delicious Orchards to the numerous wineries and
tasting rooms. There should be an AFO setback category to keep them away from these Agritourism businesses.
Need for Protection from Existing Subdivided Lots as well as structures: Although the draft
Code mentions that there are setbacks from “residential uses,” the phrase is not defined. It
should be defined and should include existing subdivided lots; otherwise, those lots can be
diminished in value or become worthless if an AFO is built next door.
Need for Manure Regulations: The draft Code does not have sufficient regulations for the
disposal of the massive tons of manure that AFO’s generate. For example, a 15,000 chicken
barn creates the same amount of solid waste per day as the entire Town of Hotchkiss. Most
states and counties that regulate AFO’s require such things as application of the manure at
agronomic rates to avoid runoff into water sources. Most states require that it be applied when
it’s not windy to prevent drift of manure onto neighbors’ houses, and most states require strict
measures while transporting the manure to prevent spills and pollution. Some states require the
manure to be composted to reduce odor and potential toxins. The draft Code should be amended
to specifically require all of these things.
Need for Greater Setbacks for Large CAFO’s: If an AFO has 1,000 or more animal units,
there is only one setback requirement from residential uses – 1,000 feet. While I believe the
1,000 feet should be at least a ¼ mile minimum, there should also be a requirement that the
larger the AFO, the greater distance it must be from a neighboring residential use. I suggest an
additional 440 feet for each 1,000 animal units.
Need for AFO Truck Hours Regulations: Although the draft Code requires a “truck routing
plan,” the draft Code does not limit the hours of operation of trucks servicing AFO’s. Trucks,
often semi-tractor trailers, should not be allowed to be used after 8:00 p.m. or before 6:00 a.m.

The above needs are incorporated into my specific recommendations on the following pages.
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SPECIFIC RECOMMENDATIONS:

(1) Suggested Changes to Table 2b (page 30):
Table 2b – Land Use by Zoning District:

MAFO
IAFO*
CAFO**
CAAP

A35
L*
C***
C***
C

A20
L*
C ***
-----

A5
---------

*Minimum acreage for an IAFO use should be 35 acres with a 4 Animal Unit/Ac. Maximum.
**Minimum acreage for a CAFO use should be 70 acres with a 4 Animal Unit/Ac. Maximum.
***Conditional use hearings where compatibility with existing neighboring uses is specifically
one of the criteria considered. Most counties in Colorado and other states require compatibility
review.
Comments:

- AFO’s are incompatible and inappropriate in the A5 zone.
-

IAFO’s should also have a minimal acreage requirement (suggested 35 acres)
and the minimum acreage or CAFO’s should be larger (suggested 70 acres).

-

A 4 Animal Unit/acre requirement should govern all intensive ag uses as it
does in Mesa County.
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(2) Suggested Changes to Table 2c (Page 38):
Table 2c – Setback Standards for Intensive Agriculture
MAFO

IAFO

CAFO

CAAP

Part A
From Residential* Uses

1320 feet** 1320 feet

2640 feet*** 2640 feet

I suggest the following categories be
added:
From farms with Organic Certification 1320 feet 1320 feet

2640 feet

2640 feet

From Agri-tourism uses

2640 feet

2640 feet

1320 feet 1320 feet

Comments:
*“Residential” should be defined to include existing subdivided residential lots.
**This is the minimum setback in Illinois per Warren D. Goetsch, Deputy Director,
Illinois Department of Agriculture for all AFO’s of over 50 A/U’s designed to minimize
neighbor conflicts. Has worked well in Illinois according to Mr. Goetsch.
***With an additional setback of 440 feet per each 1,000 Animal Units over the first
1,000 a/u’s as required in Illinois.
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(3) Suggested Changes to section 5.B.1, (Pages 37 thru 39):
1.a. Change to incorporate suggested minimum acreages for IAFO (35 acres) and CAFO
(70 Acres).
1.b. I’m suggesting the Table 2.c. changes noted above.
1.c. Dust and Odors: There are objective standards that should apply to both of these;
otherwise, this is left to the discretion of the Planning Staff, is not predictable and will not be
effective or enforceable.
1. d. Water Quality: The Colorado CDPHE water quality standards should be mentioned
here.
1.e. Noise: There should be established decibel level standards here; otherwise, this is
left to the discretion of the Planning Staff, is not predictable and will not be effective or
enforceable .
1.g Trucks: In addition to the routing plan, there should be a limitation on time of use
during the day here: I suggest no trucks after 9:00 p.m. or before 6:00 a.m.
1.h. (Page 39): This section should be eliminated in its entirety. If the established
setbacks were reasonable to begin with, this section could have merit (especially if it were
amended to require written and recorded neighbor waivers), but the established setbacks are
already so ridiculously close to neighbors’ houses that to have this section is further insult to
private property rights.
1.i. Manure Regulations: This category should be added to require composting of
manure, strict standards for transporting the manure, that it be applied at an agronomic rate,
that it not be applied during windy conditions, etc.
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To Kim Shay, Delta County Planning Commission
From Steve Harper, Member, CAFO Working Group
December 6, 2018
In response to your observation about Illinois and Missouri CAFO setbacks:
You said you’d prefer to see what other Colorado counties do rather than what other states like
Missouri or Illinois do. Last night wasn’t the time to get into the details, but I’d like to respond
here.
First, I realize that the CAFO Working Group was not simply focused upon egg-laying facilities,
but that’s the type of animal feeding operation that is now targeting Delta County, so it makes
sense to look hard at such facilities and get prepared for more to come.
I searched dozens of Colorado counties looking for examples of CAFO regulations applicable to
smaller Animal Feeding Operations – similar to the 300-400 Animal Unit chicken barns that are
being constructed in Delta County and which are associated with or actually franchised by
Fairfield Specialty Eggs, Inc., which is a corporation with headquarters in Illinois. The Fairfieldfranchised barn recently approved on Fruitland Mesa is for 20,000 hens – a 400 animal unit
facility if we consider 50 chickens as one animal unit. (Most jurisdictions treat 50 chickens as
one animal unit; e.g., Mesa County, Weld, Alamosa, Lincoln and more.) The barn on Powell
Mesa is a 300 animal unit facility, having 15,000 chickens.
I found very few Colorado counties’ regulations that directly address such smaller facilities: 300
to 400 animal units. Mesa County’s setback of a quarter mile starts with facilities of 1,000
animal units, but Mesa County also has limits on Animal Units per acre (no more than 4 animal
units per acre in rural areas) that would apply to these smaller barns. To my knowledge, Mesa
County does not yet have any of the smaller layer barns. Alamosa county starts with 500 animal
units and requires these to be one-half mile (2640 feet) from occupied residences, but I don’t
believe there are any of the smaller layer barns in Alamosa County either.
But there are many of these smaller barns in other states – especially in Illinois – where Fairfield
is located and in neighboring Missouri. Since these states have years of experience with these
smaller barns, I felt that we could learn something from them. As mentioned, Illinois requires
these barns to be at least a quarter mile (1320 feet) from neighboring houses to minimize
conflicts.
Many Missouri counties have enacted public health ordinances to regulate CAFO’s. For the
most part, these health ordinances start with 300 animal units and, for the most part, the Missouri
Counties also start with quarter mile (1320 foot) setbacks. Linn County, Missouri’s ordinance is
in the Dropbox Resource materials. I would urge you to review it.
So, you’ve got two examples from jurisdictions with years of experience that would require
the 300 to 400 animal unit layer barns of the type that are coming to Delta County to be a
quarter mile away from neighboring occupied houses. As you can see, my recommendation
to learn from Illinois and Missouri does not come from any affinity with the Midwest over
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Colorado, but springs from my research for regulations in areas of the country that have actual
experience with what is now facing Delta County.
I get it. We are not Illinois or Missouri. But geography is not the issue. From an agricultural
statistic standpoint, Linn County, Missouri (you can see their ordinance in the resource
materials) is quite similar to Delta County:
Delta County:
Area: 1,149 mi²
Population: 29,979 (2015)
Density: 26 persons/sq.mile
No. of Farms: 1250
Ave. Size of Farms: 201
Crop Sales $23,582,000 (42 percent)
Livestock Sales $32,056,000 (58 percent)

Linn County, Missouri:
Linn County is a county located in the northern portion of the U.S. state of Missouri.
Area: 621 mi²
Population: 12,308 (2015)
Density: 19.8 persons/sq. mile
Farms: 1039
Ave. size of Farm: 323
Crop Sales $39,327,000 (59 percent)
Livestock Sales $27,305,000 (41 percent)
_______
Source: National Agricultural Statistics Services, USDA

And, as the Deputy Administrator of the Illinois Department of Agriculture Warren Goetsch
stated, the efficacy of a setback is judged by how well it reduces farmer-neighbor conflicts.
Our need to reduce farmer-neighbor conflicts is identical to the need in Illinois and Missouri.
Mr. Goetsch said that their quarter mile setback has worked well since 1996.
The Powell Mesa barn was allowed to locate within 900 feet of neighbors downwind from the
prevailing southwest winds. That led to tremendous conflict involving health issues and lawsuits
with thousands spent in attorney fees. I think the extra 420 feet and consideration of prevailing
winds would have made a world of difference.
Thanks for all of the time you’re devoting to these issues. Nothing less than the future of Delta
County is at stake. Thanks for listening.
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PO Box 1283
Paonia, CO 81428
Phone: 970-399-9700
www.chc4you.org

September 21, 2020
To:

Delta Board of County Commissioners: Mark Roeber. Mike Lane, Don Suppes
Robbie LeValley, County Administrator
Planning Commissioners: Tate Locke, Steve Shea, Steve Schrock, Layne Brones,
Tom Kay, Jacob Gray, Eli Wolcott, Dick Gilmore
John Baier, County Attorney

Submitted VIA EMAIL and to DeltaCountyLandUse@deltacounty.com
RE: Public Comment—August 26 2020 Draft Land Use Code Regulations (Draft 3)
Dear BoCC Commissioners, Planning Commissioners, and Robbie,
Citizens for a Healthy Community (CHC) respectfully submits the following comments
regarding the August 26, 2020 Draft Land Use Code Regulations (Draft 3) (hereinafter
“Code”) revising the County’s land use regulations. The draft Code addresses fundamental
issues of representation, public participation, property rights, public health, safety, economic
development, and due process. We hereby incorporate by reference our August 21, 2020
letter on Draft 2, as the issues raised in that letter were not addressed in Draft 3 and have yet
to otherwise be addressed by the County.1 With more time to review, we remain deeply
concerned and alarmed by the numerous substantive and legal flaws with the draft Code.
When Delta County repealed its oil and gas regulations on September 17, 2019, Resolution
2019-R-025 stated
Delta County citizens have made it clear that they want stronger protections of air,
water, and land. Delta County’s current regulations do not provide a regulatory
framework to address the needs of Delta County residents.
1 The 6 issues raised in CHC’s August 21, 2020 letter, which remain unaddressed are regarding 1) the
inappropriate inclusion of Oil and Gas Support Services, and the failure of such proposed land use to meet
Master Plan goals and statutory requirement to minimize adverse impacts, 2) lack of standards and conditions
to reduce greenhouse emissions to meet HB19-1261 mandate, 3) lack of public participation on 69% of land
uses, 4) unsafely narrow review of referral agencies, 5) inadequate financial assurance and enforcement, and 6)
lack of economic support and analysis for promoting industries that will adversely impact the health, safety and
environment of Delta County citizens.
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Delta County believes that leaving its current specific development regulations in place
opens the county to potential litigation not because the current regulations violate state
statutes, but because the specific development regulations are confusing, difficult to
follow, and frequently misinterpreted by applicants and the public.
For the reasons stated in our August 21, 2020 letter and below, the draft Code does not
provide a regulatory framework to address the needs of Delta County citizens in seeking
stronger protections of air, water and land. In addition, for the reasons stated below, the
draft Code is riddled with so many inconsistencies and legal flaws, that it is even more
confusing and difficult to follow than the current specific development regulations, not to
mention in contravention of State law and arbitrary and capricious, that it opens the County
up to an even greater risk of litigation.
In this letter, we address the following: 1) Procedural flaws, inconsistencies, undefined
terms and missing words.; 2) Compliance with HB19-1261 and SB19-181; 3) Unlawful
expansion of Right to Farm Act; 4) Unlawful expansion of Vested Property Rights law; 5)
Inconsistency with Master Plan.
1. The draft Code is not ready for adoption. The draft Code is filled with
procedural flaws, inconsistencies, undefined terms and missing words.
The code needs thorough review and editing to resolve procedural flaws, inconsistencies,
and undefined terms and missing words. For example:
•

•

Undefined terms and missing words:
o The phrase "site plan" appears in the proposed Code 30 times, but is not
defined.
o The word "Division" appears throughout, over 80 times, but is not defined
and appears to sometimes refer to a chapter and at other times it
appears to refer to either a section or subsection of the Code. This is
confusing. The code needs thorough editing so that these references to
"Division" either consistently refer to the same thing or the word
"Division" should be replaced with the appropriate applicable term: either
Chapter, Section or Subsection.
o There are seven instances where the word "this" is followed by a
period. It appears that the intent was to follow "this" with the word
Chapter, Section or Subsection, but it was left out. Again, the Code needs
thorough editing to correct these mistakes before it can be adopted.
Inconsistencies:
o There are inconsistent review criteria between the definition of limited
use and conditional use in the legend to TABLE 2.b LAND USE BY ZONING
DISTRICT, and Chapter 2, Sections 5(A) and 6(A) regarding Applicability
Standards for Limited Use and Conditional Use Review.
o Intensive Agricultural Uses and Oil and Gas Support Services are Rural
Heavy Industry and should be subject to Conditional Use Review. Instead
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both of these land uses are subject to Allowed-by-Right, Limited Use
Review, or Permitted administrative review.
o The Code is inconsistent in its treatment of Slaughter Houses and
Rendering Plants. By definition on page 165, these two uses are in the
category of "Rural Heavy Industry." However, in Table 2.b on page 30,
slaughterhouses and meat processing are listed as examples of "Rural
Medium Industry." Which is correct? See ATTACHMENT A for detailed
analysis of inconsistency in the treatment of Rural Heavy Industry.
o The Geological hazard disclaimer in Chapter 4, Section 6B unlawfully
establishes a waiver for County liability when it comes to geological
hazard information. The county cannot waive liability for negligence or
noncompliance with its rules. Curiously, the County only seeks waiver for
knowledge of geological hazard information but no other information that
could impact public health, safety, welfare, and the environment. Why is
the County singling out geological hazard information?
•

Procedural Flaws
o The Code wrongfully uses Chapter 2, Section 5A.(3)--Conversion to a
Conditional Use -- as a variance to noncompliance with the limited use
requirements. If a variance is the intent of the provision then the
Conditional Use Review is the wrong mechanism. If the use-specific
standard for a Limited Use Permit cannot be met, then the permit should
simply be denied.
o The Code provides for an unlawful appeals process. The Planning
Commission is not final agency action and not subject to appeal.2 Why is
there an appeals process for the Planning Commission, when the PC only
has authority to make recommendations to the BoCC?3
o The denial provision is null and meaningless as currently written because
it is inconsistent with the permitting process. There is no reference in the
application process to an application for a plat, plan, or agreement, which
is the subject of the denial section.4 The denial section must address
denial of a zoning permit, conditional use permit and site plan for it to be
effective, or at a minimum reflect the same language in the approval
section: the denial of any “particular use, plan, or other specific activity”
shall be based on...” See ATTACHMENT A for more detailed analysis of
Denial provision.
o The Code excludes limited use permits from required recording of
approvals with the County clerk.5

LUC, Draft 3, p. 114.
LUC, Draft 3, p. 144
4 LUC, Draft 3, p. 36, 133
5 LUC, Draft 3. p. 130
2
3
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2. Provisions Involving the Use known as "Oil and Gas Support Services" violate
HB19-1261, HB19-181, and lack any standards for review.
a. The Code provisions relating to Oil and Gas Support Services violate
HB19-1261, which mandates statewide greenhouse gas emissions
reductions of 26 percent, 50 percent, and 90 percent by 2025, 2030 and
2050, respectively. The Code was drafted without any consideration as to
how land use policy can be used to achieve these goals.
The Oil and Gas Support Services land use regulation is contrary to HB19-1261
because it permits such land use as a use-by-right in Rural
Industrial/Commercial zones, and permits Oil and Gas Support Services in
A35, A20, A5, and UGA zones without any standards to reduce greenhouse gas
emissions. Instead, the Code acts to promote the production of unfettered
greenhouse gas emissions in the County.
b. The Code provisions relating to Oil and Gas Support Services Violates the
Land Use Control and Enabling Act, as amended by SB19-181.
Oil and Gas Support Services regulations should be removed from the
draft Code and tabled to a later date when the County revises its oil and
gas regulations following the Colorado Oil and Gas Conservation
Commission’s rulemakings to implement SB19-181, as the County said it
would do when it repealed its oil and gas regulations.
The Oil and Gas Support Services land use regulation violates Section
104(h)(1) of the Land Use Control and Enabling Act because it permits such
land use as a use-by-right in Rural Industrial/Commercial zones, and permits
Oil and Gas Support Services in A35, A20, A5, and UGA zones without any
standards or criteria to protect public health, safety, and welfare and the
environment by avoiding adverse impacts from oil and gas operations and
minimizing and mitigating the extent and severity of those impacts that cannot
be avoided.6
At a minimum, Oil and Gas Support Services must be subject to a conditional
review process consistent with the standards set forth in Section 104(1)(h) of
the Land Use Control and Enabling Act.
See Attachment A for more detailed analysis.

c. There are no Standards for review of Oil and Gas Support Services.
The decision-making process for limited use and Conditional Use review of Oil
and Gas Support Services fails to provide a standard of review. The Code
provides for inconsistent review criteria between the definition of limited use
6

CRS 29-20-104(1)(h); LUC, Draft 3, p. 37-52.
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and conditional use in the legend to TABLE 2.b LAND USE BY ZONING
DISTRICT, and Chapter 2, Sections 5(A) and 6(A) regarding Applicability
Standards for Limited Use and Conditional Use Review. In addition, the
general requirements of the Code do not comply with the requirements of
Section 104(h)(1) of the Land Use Control and Enabling Act to protect public
health, safety, and welfare and the environment by avoiding adverse impacts
from oil and gas operations and minimizing and mitigating the extent and
severity of those impacts that cannot be avoided.7
The general requirement in Chapter 4-- Site Design and Environmental
Stewardship-- is limited to subdivisions with the exception of a site plan, which
as stated above is not defined. Even if Chapter 4, Site Design and Environmental
Stewardship is deemed to apply, the requirement to comply with Geological
and Wildfire Hazards appears to be the only one that may comply with Section
104(h)(1) of the Land Use Control and Enabling Act as it provides for a process
for determining avoidance and mitigation. The County draft Code if focused on
mitigation of damage as the primary means of protecting the public, when the
County is required to implement a different standard when it comes to
regulating oil and gas. Under the Land Use Control and Enabling Act, local
government’s primary means of minimizing adverse impacts is to avoid
adverse impacts, and second to mitigate those adverse impacts which could
not be avoided. At a minimum the Code requires clear standards, and
standards that comply with the different land use regulations standards for oil
and gas as stated in Section 104(1)(b) of the Land Use Control and Enabling
Act.
See ATTACHMENT A for more detailed analysis and problem with the Limited
Use review process.
3. The Code's Attempt to Expand the Right to Farm is Unlawful:
The “Right-to-Farm” statute is a limitation on nuisance lawsuits that could ordinarily be
brought against an agricultural operation. This statute is a limitation of liability statute,
much like statutes that limit liability against ski areas or equine operations. It creates
neither a statutory or constitutional “right-to-farm.”, nor specifically in the context of the
proposed Code, a new protected class of farmers.
Chapter 4, Section 7.A.2.a cites to the Nuisance Liability in Agricultural Operations Act,
section 35-3.5-101, et. seq. and states that:
“Uses in the agriculture land use category shall not be found in violation of this
Division to the extent that they employ methods or practices that are commonly or
reasonably associated with agricultural production.”

7

CRS 29-20-104(1)(h); LUC, Draft 3, p. 52-53
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This provision attempts to adopt the “common and reasonable methods and practices”
standard from the nuisance liability statute, vague as it is, and apply it to alleged
violations of Section 7 – Environmental Quality provisions of the Code that start on page
82 and extend to page 86.
This provision of the Code is a major problem that could mean that the County could
adopt any number of conditions for an agricultural use to protect public health, safety, air
and water quality, but not be able to enforce them by providing a vehicle to circumvent
the conditions. This problem is related to the simple fact that the “Right-to-Farm” statute
has nothing to do with land use code violations – it is simply a liability immunity
provision in civil actions against a farmer for nuisance. The reference in 7.A.2.a. will
potentially hamstring the County’s Code enforcement actions and lead to litigation.
Section 7.A.2.a. should, therefore, be removed from the Code.
Chapter 4, Section 7.A.2b of the draft Code states:
“C.R.S. § 35-3.5-102(2) (a) (I) provides protection against nuisance suits for
agricultural uses that are established prior to surrounding land uses. Pursuant to the
authority granted by C.R.S. § 35-3.5-102(7), the protection against nuisance suits that
is created by C.R.S. § 35-3.5-102(2) (a) is expanded to uses in the agriculture land
use category regardless of when they are established. (Emphasis Added).”
Section 7.A.2.b. attempts to extend nuisance liability protections to future Delta County
agricultural uses citing to the section in the nuisance liability statute that allows local
governments to provide “additional protections” to agricultural uses. In our opinion, the
Code misconstrues C.R.S §35-3.5-102(7). While C.R.S §35-3.5-102(7) grants units of local
government the authority to add “additional protections” for agricultural activities; it
does not create an entirely new class of protected farmers immune from nuisance suits.
The purpose of the law, as clearly stated in the Legislative Declaration of C.R.S. § 35-3.5101 and reiterated in § 35-3.5-102(2)(a)(I), is to protect existing farmers from nuisance
suits brought by non-farm uses when the farmer was there before. Subsection 7.A.2.b
should also be stricken as it is in violation of C.R.S. 35-3.5-101, which clearly states that
the nuisance liability statute applies to only existing operations and that local
governments may not enact additional protections if to do so would diminish the rights
of real property interests. A County cannot amend the state statute and attempt to apply
its protections to agricultural uses not in existence, which is clearly an attempt to
unlawfully diminish the rights of neighboring real property interests.
The County cannot amend the statute through its regulations to protect new agricultural
operations from nuisance suits that come after existing farm operations that were never
intended to be covered by the statute. This is an attempt to facilitate and promote a GHGpolluting industry through the unlawful application of the Nuisance Liability in
Agricultural Operations Act.
Further, in addition to violating the clear dictates of the Right to Farm law, Delta County’s
proposed language also violates Article II, section 3 of the Colorado Constitution. Article
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II, Section 3 identifies inalienable rights of all Colorado citizens’, which include the
inalienable right of “acquiring, possessing and protecting property.” (Emphasis added)
Taking away a neighbor’s right to bring nuisance actions against a polluting agricultural
use impinges upon the neighbors’ inalienable constitutional right to protect the use and
quiet enjoyment of their property. Lastly, Section 7.A.2 violates Delta County’s own
proposed land use regulations. The draft Code states in Chapter 1, Section 2.B.1.e that
“this Code was developed in the context of, and subject to, constitutionally protected
rights, which are articulated in the Constitutions of the United States and the State of
Colorado.” As stated above, Section 7.A.2 violates the Colorado Constitution and
therefore violates the County’s own code. For the above stated reasons, Section 7A(2)(b)
should also be removed from the Code.
4. The Code's Attempt to Expand Vested Rights is Unlawful:
Vested property rights are only created by site development plans approved pursuant to
public notice and a public hearing. Land uses allowed-by- right, limited use and permitted by
administrative review without public notice or a public hearing do not trigger a vested
property right. The draft code seeks to create a path for development allowed-by-right or
administrative review to be able to apply for a vested property right. The statute does not
provide for a mechanism to apply for a vested right, only the mechanism by which a vested
right is created.
Vested rights are created only upon approval of a site-specific plan based on ordinance,
resolution or existing zoning laws, following public notice and a hearing. C.R.S. 24-68-102.5
specifically states “[an] application for approval of a site-specific development plan as well
as the approval, conditional approval, or denial of approval of the plan shall be governed
only by the duly adopted laws and regulations in effect at the time the application is
submitted to a local government. Further, C.R.S.24-68-103 states “A vested property right
shall be deemed established with respect to any property upon the approval, or conditional
approval, of a site-specific development plan, following notice and public hearing, by the
local government in which the property is situated. Land uses allowed-by- right, limited use
and permitted by administrative review without public notice or a public hearing do not
trigger a vested property right.
In addition, in Chapter 6, Section 6.B the Code seeks to deprive a property owner of a
statutory right, triggered by a Conditional Use Approval, by requiring the landowner to
submit subsequently an application for a vested property right that is already created by the
approval of a site-specific development plan following public notice and a hearing. Chapter 6,
Section 6.B states: “Vested property rights shall not be created except upon specific
application for approval of such rights by a landowner, as hereinafter provided in this
Division, and approval by the Board of County Commissioners of a site-specific development
plan.8 [Emphasis added]

8
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What constitutes a site-specific development plan under 24-68-102(4)(a) that would trigger
a vested property right is finally determined by the local government either pursuant to
ordinance or regulation or upon an agreement entered into by the local government and the
landowner; the document that triggers such vesting shall be so identified at the time of its
approval. Under the draft Code Conditional Use Approvals trigger vested rights because they
are approved following public notice and a hearing. Land uses allowed-by- right, limited use
and permitted by administrative review without public notice or a public hearing do not
trigger a vested property right.
More specifically, and concerning to us, is that 35 of the 51 land uses (69%) in the draft Code
are allowed-by-right or only subject to administrative review, which was apparently
intentional to avoid public review and a public hearing, and now Delta County is trying to
artificially preserve development rights by creating an unauthorized vested rights
application process. The proposed application process enables a landowner to convert a site
development approval process that did not require public notice and a public hearing and
therefore did not create a vested property into a contrived public notice and public hearing
process for which no standards of review or approval exist.9 Delta County cannot have it
both ways—it cannot promote a use-by-right and administrative approval process to limit
public participation in land use decisions and then institute a public process on the backend
to protect the development rights of administratively approved development.
Once again, the County has proposed a regulatory scheme that is more confusing and more
vulnerable to litigation than the current specific development regulations. To be consistent
with law, and protect more development rights the County either needs to increase the
number of land uses subject to public notice and a public hearing or amend Chapter 6,
section 6B to comply with the law. For the reasons stated above the vested property rights
language in section Chapter 6, 6.B must be modified to comply the statutes that they invoke.
5. The Code is Inconsistent with the Master Plan
Finally, in addition to the flaws listed above, the Code violates the Master Plan. The Master
Plan states “The County is a leader in protecting clean air and water and continues to protect
community health, safety, and welfare for present and future generations.” Milestones,
measurable goals or outcomes are critical for achieving this vision. The County has yet to
develop such milestones or outcomes. The Oil and Gas Working Group identified outcomes
for revising the oil and gas regulations, which are instructive. The Group identified such
outcomes of regulations as no oil and gas spills, no adverse impact to water quality and
water quantity, no adverse impact to air quality, no adverse impact to public health
and safety, and no traffic accidents related to oil and gas.
Delta County is a climate hotspot, warming at an unsustainable pace and more than the
global average. The Code needs to be aligned with clear policy goals that not only reflect the
Master Plan vision, but also address the County’s impending crisis related to water

9

LUC, Draft 3, p. 120-129.
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availability, hotter temperatures and increased wildfire risk that threaten wildlife and
outdoor recreation tourism, and the agriculture economy.
The Code was drafted without any consideration as to how land use policy can be used to
achieve these goals. Instead, as stated in our August 21, 2020 letter, the Code appears to
have been drafted to facilitate and advance the CAFO and extractive industries to the
detriment of the community’s vision for the future of Delta County. Therefore, the draft Code
which seeks to allow Rural Heavy Industries such as Oil and Gas Support Services and
Confined Animal Feeding Operations, that involve significant, environmental, health, and
safety risks, and greenhouse gas emissions, without standards of review to protect public
health, safety, air and water quality, and the climate are in contravention of the Master Plan.
In conclusion, unfortunately, the current state of the draft Code does not instill any
confidence that the County or the Planning Commission have exercised their due diligence in
drafting, reviewing and understanding the proposed land use code regulations presented to
the public. To the contrary, there has been a rush to get it done, and shut down requests for
legal review. We urge County staff, County Commissioners and the Planning Commission to
engage the County Attorney in this process, and for the County Attorney to present his
findings to the Planning Commission and make himself available to answer questions of the
Planning Commission prior to the vote by the Planning Commission to certify the draft Land
Use Code Regulations. With the number of flaws stated above it is hard to believe that the
County fully understands what it has presented to the public and the risks that it presents to
the County when avoidance of litigation and simplification and clarification of the
regulations has been a stated goal. We urge you to do your due diligence and take the time
necessary to draft a land use code that we can all be proud of.
Respectfully,

Natasha Léger
Executive Director
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ATTACHMENT A
Supplemental Information On Legal Issues and Inconsistencies
Regarding Draft 3 Proposed Land Use Code

1. Oil and Gas Support Services Violates the Land Use Control and Enabling as
amended by SB19-181
Local governments have independent authority to regulate the surface impact of oil and gas
operations under the Land Use Control and Enabling Act. CRS 29-20-104(1)(h). SB19-181
amended the Land Use Control and Enabling Act to provide local government with additional
authority and specifically amended CRS 29-20-104(1)(h) as follows:
(h) Regulating the surface impacts of oil and gas operations in a reasonable manner
to address matters specified in this subsection (1)(h) and to protect and minimize
adverse impacts to public health, safety, and welfare and the environment. Nothing in
this subsection (1)(h) is intended to alter, expand, or diminish the authority of local
governments to regulate air quality under section 25-7-128. For purposes of this
subsection (1)(h), "minimize adverse impacts" means, to the extent necessary and
reasonable, to protect public health, safety, and welfare and the environment by
avoiding adverse impacts from oil and gas operations and minimizing and
mitigating the extent and severity of those impacts that cannot be avoided.
[Emphasis added.] The following matters are covered by this subsection (1)(h):
(I) Land use;
(II) The location and siting of oil and gas facilities and oil and gas locations, as
those terms are defined in section 34-60-103 (6.2) and (6.4);
(III) Impacts to public facilities and services;
(IV) Water quality and source, noise, vibration, odor, light, dust, air emissions
and air quality, land disturbance, reclamation procedures, cultural resources,
emergency preparedness and coordination with first responders, security, and
traffic and transportation impacts;
(V) Financial securities, indemnification, and insurance as appropriate to
ensure compliance with the regulations of the local government; and
(VI) All other nuisance-type effects of oil and gas development; and
(i) Otherwise planning for and regulating the use of land so as to
provide planned and orderly use of land and protection of the
environment in a manner consistent with constitutional rights.
(2) To implement the powers and authority granted in subsection (1)(h) of
this section, a local government within its respective jurisdiction has the
authority to:
(a) Inspect all facilities subject to local government regulation;
(b) Impose fines for leaks, spills, and emissions; and
(c) Impose fees on operators or owners to cover the reasonably
foreseeable direct and indirect costs of permitting and regulation and
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the costs of any monitoring and inspection program necessary to
address the impacts of development and to enforce local governmental
requirements.
Local governments may choose to not regulate oil and gas, as Delta County did in repealing
its oil and gas regulations on September 17, 2019. However, if a local government elects to
regulate oil and gas operations, it is required to abide by the standards of CRS 29-20104(1)(h) to "minimize adverse impacts"[ ] to the extent necessary and reasonable, to
protect public health, safety, and welfare and the environment by avoiding adverse impacts
from oil and gas operations and minimizing and mitigating the extent and severity of those
impacts that cannot be avoided. Emphasis added.
CRS 34-60-103 defines Oil and gas facility, Oil and gas location, and Oil and gas operations as
follows:
(6.2) "Oil and gas facility" means equipment or improvements used or installed at an
oil and gas location for the exploration, production, withdrawal, treatment, or
processing of crude oil, condensate, exploration and production waste, or gas.
(6.4) "Oil and gas location" means a definable area where an oil and gas operator has
disturbed or intends to disturb the land surface in order to locate an oil and gas
facility.
(6.5) "Oil and gas operations" means exploration for oil and gas, including the
conduct of seismic operations and the drilling of test bores; the siting, drilling,
deepening, recompletion, reworking, or abandonment of an oil and gas well,
underground injection well, or gas storage well; production operations related to any
such well including the installation of flow lines and gathering systems; the
generation, transportation, storage, treatment, or disposal of exploration and
production wastes; and any construction, site preparation, or reclamation activities
associated with such operations.
Oil and Gas Support Services is defined in the draft Code as:
Oil and Gas Support Services means commercial facilities that provide direct
support to oil and gas extraction, including:
• Parking and maintenance of exploration, production, or workover equipment, or
for tank and water service companies;
• Equipment and storage yards for road and pipeline construction contractors, and
production unit set-up and maintenance contractors;
• Storage and rental yards for pipe and production equipment;
• Field offices that are used by production-related records and maintenance
personnel;
• Disposal and recycling sites for production waste (except production water
disposed through either secondary recovery or deep well disposal methods
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where the mode of transport to such injection wells is exclusively via pipeline
from the source, and no on-site storage occurs)
• Oil and gas processing facilities and related equipment, including, but not
limited to, compressors that are associated with gas processing or which
compress gas to enter a pipeline for transport to market.
• Midstream activities, including the processing, storing, transporting, and
marketing of oil, natural gas, and natural gas liquids.
The phrase “oil and gas support services” does not include businesses whose
activities are primarily manufacturing and fabricating, or whose function is primarily
general corporate offices. Emphasis added.1
Oil and Gas Support Services clearly fall under the purview of oil and gas operations, oil and
gas facility, or oil and gas location as defined by CRS 34-60-103. However, the draft Code
seeks to regulate oil and gas operations in violation of the Land Use Control and Enabling
Act. The Oil and Gas Support Services land use regulation is contrary to law because it
permits such land use as a use-by-right in Rural Industrial/Commercial zones, and
permits Oil and Gas Support Services in A35, A20, A5, and UGA zones without any
standards or criteria to protect public health, safety, and welfare and the environment
by avoiding adverse impacts from oil and gas operations and minimizing and
mitigating the extent and severity of those impacts that cannot be avoided.2
As stated below, the decision-making process for limited review of Oil and Gas Support
Services fails to provide a standard of review. In addition the Conditional Use Approval in
Chapter 2, Section 6 for zones A5 and UGA also does not provide specific use standards for
Oil and Gas Support Services, nor does it comply with the requirements of the Land Use
Enabling Act to protect public health, safety, and welfare and the environment by avoiding
adverse impacts from oil and gas operations and minimizing and mitigating the extent and
severity of those impacts that cannot be avoided.3
There are two review criteria in the draft Code. One in the definition of Conditional Use in
the legend to TABLE 2.b LAND USE BY ZONING DISTRICT, which states
Conditional uses are subject to public hearing review for compliance with specific
standards that pertain to the use, the general standards for all conditional uses, and the
general requirements of this Code. Applications for conditional uses will be referred to
referral agencies. Public notices of hearings on the application are required pursuant to
Chapter 8, Section 4, Preliminary and Final Plats Public Hearing Review. Conditional use
permits are issued by the Planning Department County after public hearing review and
approval by the Board of County Commissioners. See Chapter 9, Section 2, Continuances
and Withdrawal. Other types of permits (e.g., well permits, septic permits, or access

1

LUC, Draft 3, p. 162.
CRS 29-20-104(1)(h); LUC, Draft 3, p. 37-52.
3
CRS 29-20-104(1)(h); LUC, Draft 3, p. 52-53
2
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permits) may also be required.4
The other review criterion is in Chapter 2, Section 6.A, which states
An application for conditional use requires approval of a conditional use permit and a
site plan. The conditional use permit and site plan may be approved if the application
demonstrates compliance with:5
•
•
•
•

Chapter 2, Section 5(A) Applicability of Limited Use Development Standards, if
applicable;
Chapter 3, Lots, Buildings, and Structures;
Chapter 4, Site Design and Environmental Stewardship;
Chapter 5, Public Facilities, Infrastructure, and Services;

The two criteria are inconsistent. Nonetheless, the general requirements for Conditional
Permit Review process for zones A5 and UGA, just like the general requirements for
the Limited Review process, fail to meet the standard under Section 104(h)(1) to
protect public health, safety, and welfare and the environment by avoiding adverse
impacts from oil and gas operations and minimizing and mitigating the extent and
severity of those impacts that cannot be avoided.6 Chapter 4, Site Design and
Environmental Stewardship, is the only general requirement that appears to potentially apply
to Oil and Gas Support Services, as all references are to subdivisions with the exception of a
site plan, which as stated above is not defined. Even if Chapter 4, Site Design and
Environmental Stewardship is deemed to apply, the requirement to comply with Geological
and Wildfire Hazards appears to be the only one that may comply with Section 104(h)(1) of
the Land Use Control and Enabling Act as it provides a process for avoidance and mitigation
of the geological or wildfire hazards that cannot be mitigated. The County draft Code if
focused on mitigation of damage as the primary means of protecting the public. However,
Section 104(h)(1) prescribes avoidance as the primary means of minimizing adverse
impacts, and mitigation as secondary only if the adverse impacts are unavoidable. Again,
due to the difference in land use standards for regulating the surface impacts of oil
and gas, Oil and Gas Support Services should be removed from the draft Code and the
County’s general land use code.
For the reasons stated above the limited use review and conditional review for Oil and Gas
Support Services adds to confusion and vulnerability to litigation, which the land use code
revision was supposed to remedy from the existing specific development regulations. Oil and
Gas Support Services regulations should be removed from the draft Code and tabled to a
later date when the County revises its oil and gas regulations following the Colorado Oil and
Gas Conservation Commission’s rulemakings to implement SB19-181, as the County said it
would do when it repealed its oil and gas regulations.

4

LUC, Draft 3, p.29.
LUC, Draft 3, Chapter 2, Section 6.A. p. 52-53.
6
CRS 29-20-104(1)(h); LUC, Draft 3, p. 37-52.
5
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At a minimum, Oil and Gas Support Services must be subject to a conditional review process
consistent with the standards set forth in Section 104(1)(h) of the Land Use Control and
Enabling Act.
2. Inconsistencies and Flaws in Limited Use Review Requiring Notice
Land uses that are subject to limited use review requiring notice are administratively
reviewed and approved, require compliance with specific standards for the use, and require
public notice.7 There are two differing criteria for limited use review requiring notice. One is
in the legend to TABLE 2.b LAND USE BY ZONING DISTRICT, which states:
Limited uses require a zoning permit and sketch or site plan approval. Zoning permits
are issued by the Director After administrative review for compliance with specific
standards that pertain to the use, as well as the general requirements of this Code.
Applications for limited uses may be referred to specific referral agencies. If there is
an “n” next to the L, then public notice of the application is required pursuant to
Chapter 8, Section 4, Preliminary and Final Plats Public Hearing Review. See
Chapter 9, Section 1, Approvals and Denials. Other types of permits (e.g., well permits,
septic permits, or access permits) may also be required.
The other criterion is in Chapter 2, Section 5.A, which states:
An application for a limited use requires approval of a zoning permit and sketch
plan. The Director may require submission of a site plan if it is determined that
additional information or detail is necessary to review compliance with the
requirements of this Code. The zoning permit and sketch or site plan may be
approved if the application demonstrates compliance with:
a.
b.
c.
d.

Chapter 2, Section 5, Limited Use Approval Standards, if applicable.
Chapter 3, Lots, Buildings, and Structures
Chapter 4, Site Design and Environmental Stewardship
Chapter 5, Public Facilities, Infrastructure, and Services

Land uses subject to limited use review requiring notice (Ln) include:
• Small Animal Feeding Operation (“SAFO”)
• Medium Animal Feeding Operation (“MAFO”)
• Concentrated Aquatic Animal Production (“CAAP”)
• Large Animal Feeding Operations (“LAFO”)
• Rural Medium Industry (e.g., hemp processing, slaughterhouse, meat processing,
sawmill)
• Oil and Gas Support Services 8

7
8

LUC, Draft 3 p.29
LUC, Draft 3, p. 29-31.
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There are numerous problems with the Ln review:
1. The public notice in Chapter 8, Section 49 is limited to a subdivision application,
which refers to the public notice in Chapter 7, Section 4. Chapter 7, Section 4.A
requires processing of notices according to unreferenced standards and states
“For applications that require public notice, public notice shall be provided
according to the standards of this”. How is this less confusing than the current
specific development regulations?
2. The Ln review process requires administrative review by the Director for
compliance with specific standards that pertain to the use as well as the general
requirements of the code. Specifically, it requires approval of a zoning permit,
sketch plan or site plan. The zoning permit requires compliance with specific
standards for the land use. Yet, there are no specific standards for the land use Oil
and Gas Support Services.10
The sketch plan is limited to a subdivision application11, which is not applicable to
an Oil and Gas Support Services land use application. A site plan is defined
nowhere in the Code. However, sketch plan, plat, and minor plat are all defined
and limited to subdivisions. The site plan is the only required criterion for
approval, which is not defined. Site plan is referenced throughout the code across
the Zoning Permit Review Process, Limited Use Review Process and Conditional
Use Process, yet is undefined. The limited use permitting process for Oil and Gas
Support Services provides for no specific review criteria, rendering any approval
or denial decision arbitrary and capricious. Further, the limited use review
process is limited to a zoning permit sketch plan. Sketch plan is limited to a
subdivision application.12 Zoning permit is not defined. The general requirements
of the Code, in terms of the limited review process are limited to subdivision
applications, which Oil and Gas Support Services is definitively not, and do not
comply with section 104(h)(1) of the Land Use Control and Enabling Act as
discussed above in Section 2.
3. The County has not provided any justification for treating land uses with Ln
review differently from Rural Heavy Industry, which requires conditional review.
4. There is no opportunity for the public to provide comment on the application,
despite the public notice.
5. While Commissioners state that in the event of public outcry over a permitted
land use, a public hearing will be held, there is no opportunity for the public to
request a hearing in the draft Code.

9

LUC, Draft 3, p. 117, Chapter 8, Section 4.A.1
LUC, Draft 3, p. 37-52.
11
LUC, Draft 3, p. 167
12
LUC, Draft 3, p. 167
10
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6. Some Rural Heavy Industry land uses are approved via limited use, yet, involve
significant environmental, health, and safety risks that merit heightened scrutiny
and approval review process. See Rural Heavy Industry discussion below.
For the reasons stated above the limited use review standards and process adds to confusion
and vulnerability to litigation, which the land use code revision was supposed to remedy
from the existing specific development regulations. Further, the Oil and Gas Supported
Services should be removed from the Code and limited use review.
3. Rural Industrial/Commercial Zone and Inconsistent Treatment of Rural Heavy
Industry
The largest area zoned Rural Industrial/Commercial, pursuant to the August 26, 2020 draft
County Zoning Map is at the gateway to the North Fork Valley, primarily Bowie Resources
(now Wolverine) coal mining territory. Pursuant to its coal-mining permit with the
Department of Reclamation and Mining Safety, that area is to be reclaimed and returned to
agricultural use by the coal mining company. Recent actions by the coal mining companies to
flout the law, as in Arch Coal’s recent bulldozing of a road in the Sunset Roadless Area in
defiance of a Court of Appeals Order, should be alarming to a regulator. Two years ago,
Bowie Resources tried to get out of its reclamation obligations through a change use permit
application, which the community protested. The BoCC made the right decision then to deny
the change of use application due to incompatibility and the financial costs that the
community and Farmer’s Ditch would have had to bear. Using the land use code revision to
accomplish the same goal is underhanded and would result in the same consequences the
BoCC sought to avoid with its decision to deny the change of use permit two years ago.
The Code is inconsistent in its treatment of Rural Heavy Industry in the land use permitting
and approval process. Rural Heavy Industry is Conditional in A35, A20, A5, Administratively
Permitted in RI/C and not allowed in UGA. Rural Heavy Industry means industrial uses that
are not described specifically elsewhere, and which may be described in one of the following
four ways:
•

Primary processing or manufacturing or repair operations that involve:
1) A material risk of significant environmental contamination, explosion, or fire;
2) Perceptible ground vibration at the property line;
3) Excessive noise or dust emissions at the property line and downwind;
4) Large-scale outdoor storage of inputs or products;
5) Significant outdoor installations of processing equipment;
6) Outside emission of objectionable odors;
7) More than 30 trips by semi-trailer trucks per day; or

•

Processing of minerals (except precious and semi-precious stone cutting for jewelry
or precision instruments such as lasers or watches), ores, or fossil fuels; or
Activities that are required to undergo New Source Review under the Federal Clean

•

ATTACHMENT A: CHC August 26, 2020 Draft 3 Land Use Code Comment Letter
September 21, 2020
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•

Air Act, or are subject to construction or operation permits pursuant to the
Colorado Stationary Sources Program or Title V of the Federal Clean Air Act; or
Slaughterhouses or rendering plants. 13

Oil and Gas Support Services and Intensive Agriculture involve material risk of significant
environmental contamination, excessive noise or dust emissions at the property line and
downwind, large-scale outdoor storage of inputs or products; significant outdoor
installations of processing equipment; outside emission of objectionable odors; or more than
30 trips by semi-trailer trucks per day, as defined by Rural Heavy Industry, yet they are
subject to less review than Rural Heavy Industry in TABLE 2.b LAND USE BY ZONING
DISTRICT. See our August 21, 2020 letter regarding concerns with Oil and Gas Support
Services.

Graphic demonstrates treatment of Oil and Gas Support Services in TABLE 2.b LAND USE
BY ZONING DISTRICT.

Graphic demonstrates limited use review of Intensive Agriculture, which is a Rural Heavy
Industry land use in TABLE 2.b LAND USE BY ZONING DISTRICT.

Slaughterhouses and rendering plants are another example of the inconsistent application of
the Rural Heavy Industry land use and review process. While these are considered Rural
Heavy Industry by definition, they are listed in TABLE 2.b LAND USE BY ZONING DISTRICT
as medium heavy industry subject to limited review and public notice (Ln) in A35, A20.14

13
14

LUC, Draft 3 p. 165.
LUC, Draft 3, p. 30.
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Graphic demonstrates that slaughterhouse, which is defined as Rural Heavy Industry
is treated as Rural Medium Industry in TABLE 2.b LAND USE BY ZONING DISTRICT.
Slaughterhouses and meat processing facilities should be subject to conditional use, and not
allowed in UGA per the review and process requirements for Rural Heavy Industry in TABLE
2.b LAND USE BY ZONING DISTRICT.
The County has not provided any justification for treating Intensive Agriculture and Oil and
Gas Support Services, two Rural Heavy Industry land uses, differently. In addition, these two
land uses directly contribute to greenhouse gas emissions. The county has an obligation to
reduce greenhouse gas emissions to meet the State’s mandatory greenhouse gas emissions
reduction targets set out in HB 19-1261. Yet, the land use regulations provide for no review
criteria to meet greenhouse gas emissions targets.
For the above stated reasons, Rural Heavy Industry should at a minimum be subject to
Conditional Use and the Bowie Resources properties should remain zoned agricultural.
4. Denial Provision is Null and Meaningless
The Denial provision provides that “The denial of any plat, plan, or agreement shall be based
only on a failure to conform to the requirements of this Code. The denial of a plat, plan, or
agreement shall be supported by written findings specifying the provisions that the plat,
plan, or agreement failed to address or satisfy.” 15 However, the application process for
permitted use and limited use involves an application for a zoning permit,16 and the
application process for conditional use involves an application for a conditional use permit
and a site plan. 17 Section 6.B further states “A site plan and development agreement plan
approval shall submit an application in compliance with Chapter 8 Review Process.” This
makes no sense. A site plan and development plan approvals do not submit an application.
Only an applicant can submit an application. Therefore, there is no reference in the
application process to an application for a plat, plan, or agreement, which is the subject of
the denial section. The denial provision is null and meaningless as currently written. The
denial section must address denial of a zoning permit, conditional use permit and site plan
for it to be effective, or at a minimum reflect the same language in the approval section: the
denial of any “particular use, plan, or other specific activity” shall be based on...”

15

LUC, Draft 3, p. 133
LUC, Draft 3, p. 36.
17
LUC, Draft 3, p. 52.
16
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From:

'Ryan Wilson' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

10/12/2020 12:56:38 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Bowie Resources, LLC Comments on Zoning Classification

Attachments:

Bowie Comments - Zoning Change 10_12_2020.pdf

Greetings,
Attached is a comment letter on behalf of Bowie Resources, LLC. I thank you for the opportunity to provide these comments.
Please feel free to contact me if you have any comments or questions.
Thank you,

Ryan Wilson
Landman

Wolverine Fuels, LLC
1401 N. 1s t, Suite A
Grand Junction, CO 81501
O: (970) 852‐0110
C: (970) 497‐6220
rwilson@wolverinefuels.com

This message contains information that may be privileged or confidential. It is intended only for the person to whom it is addressed. If you are not the intended recipient,
you are not authorized to read, print, retain, copy, disseminate, distribute, or use this message or any part thereof. If you receive this message in error, please notify the
sender immediately and delete all copies of this message.

Bowie Comments - Zoning Change 10_12_2020.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

VIA EMAIL TO: DeltaCountyLandUse@deltacounty.com

October 12, 2020

Delta County Planning and Community Development
501 Palmer Street, Suite 115
Delta, CO 81418

Re: Comments on Draft Land Use Zoning Classification
To whom it may concern;
Bowie Resources, LLC (“Bowie”) would like to provide the following comments on a change in
classification of certain parcels owned by Bowie since the last comment letter provided July 22,
2020, on the Draft Zoning Maps (“Zoning Map”) proposed during the update to the Delta County
Land Use Regulations.
The comments provided by Bowie on July 22, 2020 confirmed that parcel 318729400067 should
be classified as RI/C. It has recently come to Bowie’s attention that the zoning classification was
changed to A-20. It is Bowie’s understanding that the reason for this change was to protect an
irrigation easement containing a culvert for the Farmer’s Ditch. It is Bowie’s opinion that the
zoning classification and ultimate use of the property should not be dictated by an easement
through the parcel. A separate agreement between Bowie (as successor in interest to the parcel)
and the North Fork Farmer’s Ditch Association dated December 7, 1977 define the protections
and uses of the culvert and irrigation easement through this parcel. This agreement provides
certain protections and maintenance obligations for the functionality of the culvert and runs as an
encumbrance to the parcel. These same obligations would continue to Bowie’s successors and
assigns if the parcel were to be sold or otherwise transferred. Therefore, Bowie respectfully
requests the zoning for this parcel be changed back to its original zoning classification of RI/C.
This classification is consistent with current and historic uses of this parcel and will continue for
the foreseeable future.
Bowie would also like to follow-up with a zoning change request submitted in the July 22, 2020
comment letter requesting parcels 318714200018 and 318714200017 which are currently
classified as A-35 be reclassified as RI/C. These parcels are used in conjunction with the
operation of the Bowie #2 mine; and will be continued with an industrial use for the projected
future. The Zoning Map still shows these parcels as A-35 and Bowie respectfully requests these
parcels be updated to reflect the classification as RI/C.

Bowie Comments - Zoning Change 10_12_2020.pdf

Ryan Wilson
1401 North 1st St, Suite A
Grand Junction, Colorado 81501
Telephone (970) 852-0110
RWilson@wolverinefuels.com

Bowie appreciates all the effort Delta County has put into this update to the Land Use
Regulations. Bowie further thanks the county for the opportunity to provide these comments. If
you should have any questions or need additional information for these proposed changes, please
contact me at the information stated above.
Sincerely,

Ryan Wilson
Landman
Bowie Resources, LLC
a subsidiary of Wolverine Fuels, LLC

From:

Monica's Email <monzita@paonia.com>

Sent time:

10/14/2020 02:40:17 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments on Land Use Code

Included in the Mission Statement of Planning and Community Development are
-Protect our values and lifestyles
-Preserve our way of life and natural resources
-Promote our citizens and industry
-Participate in creating a place and environment where we can prosper and play
Some major concerns I have about the proposed Land Use Code include impacts on neighbors, impacts
on water, and how some proposed uses will change Delta County.
CAFOs present numerous challenges besides air quality and increased traffic, notably safe sewage
disposal and pollution of water. How will the Land Use Code protect neighbors' lifestyles, our
natural resources, and keep Delta County a place where we can prosper and play? How will the
CAFOs keep their nuisances contained?
Right To Farm has protected existing farms from complaints from new development around them. It
has not meant that a new agricultural operation can move into a neighborhood and claim to be
protected in the same way. Nor should it. Residential owners' uses should be protected as well.
When I served on the Planning Commission, the planner told us of calls received from businesses
interested in locating in Delta County. When they found out there was no zoning, they said they
would not invest their money in a county where they had no idea what might become of the land
nearby. Please consider the far-reaching impacts of CAFOs on future business investments
including aromas, water pollution, and domestic water demands.
Allowing one individual to make so many land use decisions administratively without the oversight
of the Planning Commission is of great concern. It gives the appearance of being an opportunity
for abuse.
When I clicked on the link for Draft #3, what came up was Draft #2.
something important.
Monica Wiitanen
Small Potatoes Farm
40575 O Road
Paonia
Sent from my iPad

I hope I haven't missed

From:

Kathryn Thompson <kthompson2898@gmail.com>

Sent time:

10/27/2020 03:32:09 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

DC Land Use Plan - Comments during 10/14/20 Mtg

Attachments:

Delta County LUP Comments copy.pages

Dear Planning Commission:
Attached please find the comments I made at the Planning Commission Meeting on October 14, 2020. I intended to email them to
you right after the meeting, and apologize for failing to do so.
They are being sent for a couple of reasons. One of the reasons is so they become part of the written record. The other reason is
that my comments are not accurately reflected in Agenda Item #2 (Approval of October 14, 2020 Minutes) for your October 28,
2020, Meeting. The Minutes of the October 14, 2020, Meeting do not mention my idea of tailoring the new Code to fit the
diverse needs of the 3 Districts, nor do they reflect my request to delete only the expansion sentence of the Right to Farm statute.
I hope and trust that the Minutes of the October 14, 2020, Meeting will be amended tomorrow night to incorporate my public
comments more accurately.
Many thanks,
Kathy Thompson
-Kathy

From:

Natasha Leger <natasha@chc4you.org>

Sent time:

10/28/2020 06:31:10 PM

To:

Robbie LeValley <rlevalley@deltacounty.com>

Cc:

deltacountylanduse@deltacounty.com; jacobsgray@gmail.com; Steve Shea <sbshea@sopris.net>; Layne Brones
<layneb@tds.net>; Tom Kay <northforkorganics@gmail.com>; DICK GILMORE <dgdelta@msn.com>; stephendschrock
<stephendschrock@yahoo.com>; Tate Locke <tatelocke@hotmail.com>; Eli Wolcott <eli@dreamthefuture.org>

Subject:

Correction of Sept 23 and Oct 14 PC Minutes

Attachments: CHC_Correction of PC Minutes-9232020and10142020.pdf

Robbie,
Per my comments this evening at the PC meeting, please find attached letter requesting amendment to the minutes regarding my
comments at the September 23rd and October 14th PC meeting to reflect an accurate public record. I might add that if the minutes
reflected omissions and oversimplification of my comments to be misleading, then it is likely that other comments were also omitted or
oversimplified to be misleading.
Thank you for your attention to correcting the public record.
Natasha
Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org

CHC_Correction of PC Minutes-9232020and10142020.pdf

To:
From:
Date:
Re:

Planning Commission
Natasha Léger, Citizens for a Healthy Community
October 28, 2020
Omitted and Misleading Draft Planning Commission Minutes for
September 23, 2020 and October 14, 2020 Comments

Dear Commissioners,
In reviewing the draft September 23, 2020 and October 14, 2020 Planning Commission
Minutes regarding the Draft Land Use Code Regulations, I noticed omissions and
oversimplified paraphrasing of the comments I delivered. These omissions and
oversimplifications are alarming in that they do not accurately capture the questions and
comments made. Therefore, the minutes do not reflect an accurate public record of
comments made on the draft Land Use Code. While we recognize that minutes are not
transcripts, the purpose of minutes are to capture an accurate and transparent record of
public meetings and public comments. The minutes make no sense to anyone not present
at the meeting, and will likely not make any sense to those who were in attendance weeks,
months, or years later. The draft minutes cannot be relied on as an accurate record of the
public comments delivered. We request that the draft minutes be amended to reflect
comments stated and more importantly the specific procedural and legal issues raised.
Attached is a table that compares the September 23, 2020 and October 14, 2020 draft
Minutes to the written comments I prepared for each respective meeting. The table
demonstrates critical information excluded from the minutes. I recognize that I may have
skipped over some portions as I was running out of time, and therefore recommend
reviewing the recording of the comments.
Thank you for your attention to correcting the record.
Respectfully,

Natasha Léger
Executive Director
Citizens for a Healthy Community
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Table 1: September 23, 2020
September 23rd Minutes of Natasha
Léger’s comments:

Public comments Natasha Léger
(ZOOM) –September 23, 2020.
• Asks the Planning Commission
if they received and read her
letters
• Brings attention to oil and gas
resolution
• Feels Draft 3 is rattled with
inconsistencies and has 11
undefined missing terms
• Standard for oil and gas is
different from standard
regulations
• States draft code has many
legal issues and is not ready
for certification

September 23, 2020 Prepared Comments
delivered by Natasha Léger:

Omissions and Misrepresentations

I notice that the chat is not initiated. Can you
please initiate the chat so that I can enter a
document into the record.

•

Came to my attention that the letter submitted by
CHC on September 21, was not signed, and wanted
to ensure that you had a signed letter for the
record.

•

Have you received the letter? Have you read the
letter?
First I want to start out by stating that the
Resolution 2019-R-025 which repealed the oil and
gas regulations stated …. Delta County citizens have
made it clear that they want stronger protections
of air, water, and land. Delta County’s current
regulations do not provide a regulatory framework
to address the needs of Delta County residents.
Delta County believes that leaving its current
specific development regulations in place opens the
county to potential litigation not because the
current regulations violate state statutes, but
because the specific development regulations are
confusing, difficult to follow, and frequently
misinterpreted by applicants and the public.
Delta County’s stated goal has been to limit its
litigation exposure. Draft 3 does not address any of
these stated goals. The draft Code is riddled with

•

•

Doesn’t reflect request to enter
document into the record
Doesn’t provide context for the
Resolution referenced
Only reflects concerns with
inconsistencies and missing terms
not procedural and legal issues
Doesn’t explain the legal issue
raised regarding the different
standard for oil and gas under the
Land Use Control and Enabling Act

CHC_Correction of PC Minutes-9232020and10142020.pdf

Table 1: September 23, 2020
September 23rd Minutes of Natasha
Léger’s comments:

September 23, 2020 Prepared Comments
delivered by Natasha Léger:
so many inconsistencies and legal flaws that it is
even more confusing and difficult to follow than
the current specific development regulations, is in
contravention of State law and arbitrary and
capricious that it opens up the County to an even
greater risk of litigation.
Specifically, problems with the draft include: 1)
procedural flaws, inconsistencies, undefined terms
and missing words; 2) non-compliance with HB191261 and SB19-181; 3) unlawful expansion of Right
to Farm Act; 4) Unlawful expansion of Vested
Property Rights law; and 5) Inconsistency with the
Master Plan.
We provided you with a 9-page letter and a 9-page
Attachment. I’m not going to go through all of it
but highlight:
• Identified 11 undefined and missing terms,
inconsistencies and procedural flaws
o examples from letter
• The standard for regulation of oil and gas is
different from general land use regulation.
The standard for oil and gas regulation is to
minimize adverse impacts by first avoiding
adverse impacts; and secondly by
mitigating the adverse impacts that could
not be avoided. Oil and Gas Support
Services effectively have no standards for
review, and therefore cannot satisfy the

Omissions and Misrepresentations

CHC_Correction of PC Minutes-9232020and10142020.pdf

Table 1: September 23, 2020
September 23rd Minutes of Natasha
Léger’s comments:

September 23, 2020 Prepared Comments
delivered by Natasha Léger:

•

•

•

standard of section 104h(1) of the Land use
Control and Enabling Act
Oil and Gas Support Services and Intensive
Agriculture violate HB1261 by providing no
review standards for reducing greenhouse
emissions
The expansion of the right to farm Act in
section 7A is unlawful because the statute
never intended to cover new agricultural
operations and create a new class of
farmers protected from nuisance liability
Expansion of vested property rights is
unlawful because it seeks to provide an
application process for development
already approved that did not create a
vested property right. The statute does not
authorize such a process.

The Master Plan states that Delta County is to be a
leader in clean air, water, and healthy
communities. I have stated this many times, but
the County has not developed the necessary
milestones to implement the Master Plan. There is
much to be learned from the Oil and Gas Working
Group which identified outcomes for the
regulations…no spills, no adverse impacts to water
quality and quantity, air quality, public health and
safety, no traffic accidents. Delta County is a
climate hotspot… code needs to be aligned with
clear policy goals that reflect the MP, impending
water crisis.

Omissions and Misrepresentations

CHC_Correction of PC Minutes-9232020and10142020.pdf

Table 1: September 23, 2020
September 23rd Minutes of Natasha
Léger’s comments:

September 23, 2020 Prepared Comments
delivered by Natasha Léger:

The draft Code which seeks to allow Rural Heavy
Industries such as Oil and Gas Support Services
and Confined Animal Feeding Operations, that
involve significant, environmental, health, and
safety risks, and greenhouse gas emissions,
without standards of review to protect public
health, safety, air and water quality, and the
climate are in contravention of the Master Plan.
The draft code is not ready for adoption. It needs a
thorough vetting and review to resolve all the
inconsistencies and legal issues listed in our letter
and other public comments. Oil and Gas Support
Services and Section must be removed for violation
of law; Expansion of Right to Farm Act must be
removed for violation of law; Vested Property
Rights section must be modified, for the county to
achieve its apparent goal of protecting
development rights it either needs to increase the
number of land uses subject to public notice and
public hearings or change the language to comply
with the law.

Omissions and Misrepresentations

CHC_Correction of PC Minutes-9232020and10142020.pdf

Table 2: October 14, 2020
October 14, 2020 Minutes of Natasha
Léger’s comments:

October 14, 2020 PreparedComments delivered
by Natasha Léger:

Natasha Leger (ZOOM)
• Wants to know who authored
the letter that was sent out
• Concerned about amended
definition for Oil & Gas
o Exclusion of refining
from midstream
activities
o Request that they
delete the exclusion
• Rural industrial is lumped
together in one category
• Rezoning
o C.R.S. 30-28-116
o This process is not
clearly stated

Natasha Leger with Citizens for a Healthy
Community.
I want to thank Robbie for forwarding the memo
in response to our letter dated September 21.
However, I would like to know who the author of
the memo is. I noticed that it was not in the
packet. At the last meeting the County
committed to a legal opinion of the legal issues
raised in the letter. Minutes—for the record
letter submitted was a CHC letter.
We would like to thank the County for
addressing some of the issues raised in our letter,
in particular Oil and Gas Support Services. We
were pleased to see that Oil and Gas Support
Services is now reserved along with Oil and Gas
Extraction and not part of this Code. However we
are concerned by the amended definition of Oil
and Gas Support Services, which now excludes
refining from midstream activities. We would
like to know what scenario you contemplate by
excluding refining activities, which flies in the
face of SB181. An oil and gas facility that
processes or refines oil and gas falls under
SB181. Therefore, we request that you delete the
exclusion to “Midstream activities, including
the processing (but not refining), storing,
transporting, and marketing of oil, natural gas,
and natural gas liquids. “

Omissions and Misrepresentations
•
•

•

•
•

Doesn’t reference what letter
referring to
Doesn’t reference request to
correct the record regarding
organizational letter vs. personal
letter
Doesn’t specify that issue was with
Oil and Gas Support Services
definition. Doesn’t reflect questions
regarding what scenarios the
exclusion is supposed to cover
Doesn’t address definition of
residential use
Doesn’t explain the rezoning
process concern

CHC_Correction of PC Minutes-9232020and10142020.pdf

Table 2: October 14, 2020
October 14, 2020 Minutes of Natasha
Léger’s comments:

October 14, 2020 PreparedComments delivered
by Natasha Léger:
We still have concerns that the definition of
residential use does not account for vacant
property, that rural/industrial is lumped into one
category when the land uses are different and
have differing environmental and health
impacts, lack of attention to climate, approval of
zoning maps.
We are still concerned that rural industrial and
commercial are still in one single category.
I would like to bring to your attention regarding
rezoning, the CRS 30-28-116 states that rezoning
amendments “shall not be made or become
effective unless the same has been proposed by
or is first submitted for the approval, disapproval,
or suggestions of the county planning
commission. If disapproved by such commission,
the BoCC then has 30 days to approve. This
process is somewhat laid out in Chapter 8,
Section 2, but does not make clear that the
rezoning is a PC obligation.

Omissions and Misrepresentations

From:

Robbie LeValley <rlevalley@deltacounty.com>

Sent time: 10/28/2020 06:37:33 PM
To:

Natasha Leger <natasha@chc4you.org>

Cc:

deltacountylanduse@deltacounty.com; jacobsgray@gmail.com; DICK GILMORE <dgdelta@msn.com>; Eli Wolcott <eli@dreamthefuture.org>;
Layne Brones <layneb@tds.net>; Steve Shea <sbshea@sopris.net>; Tate Locke <tatelocke@hotmail.com>; Tom Kay
<northforkorganics@gmail.com>; stephendschrock <stephendschrock@yahoo.com>

Subject:

Re: Correction of Sept 23 and Oct 14 PC Minutes

Received, thank you.
On Wed, Oct 28, 2020 at 6:31 PM Natasha Leger <natasha@chc4you.org> wrote:
Robbie,
Per my comments this evening at the PC meeting, please find attached letter requesting amendment to the minutes regarding my
comments at the September 23rd and October 14th PC meeting to reflect an accurate public record. I might add that if the minutes
reflected omissions and oversimplification of my comments to be misleading, then it is likely that other comments were also omitted
or oversimplified to be misleading.
Thank you for your attention to correcting the public record.
Natasha
Natasha Léger
Executive Director
Citizens for a Healthy Community
Phone: 970-399-9700
Direct: 303-667-1544
Email: natasha@chc4you.org

-Robbie LeValley
Delta County Administrator
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

Chris Mochulsky <cmgunnilaw@gmail.com>

Sent time:

10/30/2020 02:57:28 PM

To:

mroeber@deltacounty.com; mlane@deltacounty.com; dsuppes@deltacounty.com; rlevalley@deltacounty.com; John Baier
<jbaier@deltacounty.com>

Cc:

DeltaCountyLandUse@deltacounty.com; Natasha Leger <natasha@chc4you.org>

Subject:

Citizen's for Healthy Community Memo RE: Oil and Gas Support Services.

Attachments: CHC, Refining Activities Memo_103020.pdf

attachment.html

Commissioners, Ms. LeValley, and Mr. Baier,
I hope all is well.
Attached to this email is a memo regarding Citizen’s for a Healthy Community’s position on the exclusion of refining activities in the
definition of Oil and Gas Support Services.
CHC takes the position that the exclusion of refining activities must be deleted from the revised definition of Oil and Gas Support
Services, as is consistent with the law.
Sincerely,
Chris Mochulsky
Attorney
Gunnison Law & Mediation, Ltd.
CMgunnilaw@gmail.com
970-922-8170

CHC, Refining Activities Memo_103020.pdf

GUNNISON LAW AND MEDIATION Ltd
Representing the 7th Judicial District of Colorado

TELEPHONE (970) 922-8170

CHRISTOPHER MOCHULSKY
116 NORTH TAYLOR
GUNNISON, CO 81230

TO:

CC:

CMGUNNILAW@GMAIL.COM

County Attorney John Baier
District No. 1 Commissioner Mike Lane
District No. 2 Commissioner Don Suppes
District No. 3 Commissioner Mark Roeber
County Administrator Robbie LeValley
Delta County Planning Commission via DeltaCountyLandUse@deltacounty.com
District 1-Delta:
§ Dick Gilmore
§ Patti Hoff, Associate Member
§ Steve Shea
§ Steve Schrock
District 2- Surface Creek:
§ Layne Brones--Cedaredge
§ Tate Locke—Cedaredge
District 3-Hotchkiss/Paonia/Crawford
§ Kate Darlington, Associate Member
§ Jacob Gray--Hotchkiss
§ Tom Kay—Hotchkiss, Chair
§ Eli Wolcott--Paonia

FROM:

Chris Mochulsky
Legal Counsel for Citizens for a Healthy Community

RE:

Exclusion of Refining Activities in the Definition of Oil and Gas Support Services

October 30, 2020
On September 21, 2020, Citizens for a Healthy Community (“CHC”) submitted a letter to
the Planning Commission, County Commissioners, County Attorney and County Administrator
regarding procedural and legal flaws with Draft 3 of the Land Use Code Regulations. In that letter,
CHC detailed a legal analysis of the standards for regulating oil and gas land use under the Land
Use Control and Enabling Act (the “LUCEA”) and why including Oil and Gas Support Services
in the land use code as drafted violates the LUCEA. On October 6, 2020, the County Administrator
emailed a response from the Delta County Land Use consulting attorney to CHC's letter. The
memo attached in the email was unsigned and undated and stated “We agree with CHC that “Oil
and Gas Support Services” should be removed from the draft Code…,” but our reasoning is
1
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different. We think that there is simply no reason to maintain “oil and gas support services” as a
separate use category, as it has obviously created confusion as to the County’s regulatory intent.”
October 6, 2020 Memo, 3.
In the October 7, 2020 Final Draft of the Land Use Code for Planning Commission Review
& Certification (“Final Draft”), “Oil and Gas Support Services” was removed from the Code in Table
2.b LAND USE BY ZONING DISTRICT by indicating that Oil and Gas Extraction and Support
Services are “reserved”. However, the definition of Oil and Gas Support Services was amended to
exclude refining. Refining is not defined in the Final Draft Code, however the general market
understanding of a refinery includes an oil refinery, which converts crude oil into gasoline, diesel oil,
liquefied petroleum gases, kerosene, heating fuel oils, hexane, lubricating oils, bitumen and petroleum
coke, and natural gas processing which purifies and converts raw natural gas into residential,
commercial and industrial fuel gas, and also recovers natural gas liquids such as ethane, propane,
butanes and pentanes.
As stated in CHC’s September 21, 2020 letter C.R.S. § 34-60-103 defines “Oil and gas
facility,” “Oil and gas location,” and “Oil and gas operations” as follows:
(6.2) "Oil and gas facility" means equipment or improvements used or installed at an oil and
gas location for the exploration, production, withdrawal, treatment, or processing of crude oil,
condensate, exploration and production waste, or gas.
(6.4) "Oil and gas location" means a definable area where an oil and gas operator has disturbed
or intends to disturb the land surface in order to locate an oil and gas facility.
(6.5) "Oil and gas operations" means exploration for oil and gas, including the conduct of
seismic operations and the drilling of test bores; the siting, drilling, deepening, recompletion,
reworking, or abandonment of an oil and gas well, underground injection well, or gas storage
well; production operations related to any such well including the installation of flow lines
and gathering systems; the generation, transportation, storage, treatment, or disposal of
exploration and production wastes; and any construction, site preparation, or reclamation
activities associated with such operations.
Inserting the exclusion of refining activities into the definition of Oil and Gas Support Services
following removal of Oil and Gas Support Services in the draft Land Use Code, blatantly defies the
County’s explanation for removing Oil and Gas Support Services and is subject to the same flaws and
violation of the LUCEA originally stated regarded Oil and Gas Support Services.
CHC raised this issue with the Planning Commission at the October 14, 2020 Planning
Commission meeting during the public comment period. The Planning Commission did not address
this issue and proceeded to certify the Final Draft by a 6-1 vote. The refining exclusion current
remains in the certified Final Draft.
To be consistent with the County’s conclusion regarding reserving Oil and Gas Extraction
and Support Services as a separate land use category to be addressed in separate oil and gas regulations
and to comply with C.R.S. § 29-20-104(1)(h), the exclusion of refining activities must be deleted
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from the revised definition of Oil and Gas Support Services. It is now up to the Board of County
Commissioners to remedy this legal flaw.
Sincerely,

Chris Mochulsky
Legal Counsel for Citizens for a Healthy Community
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From:

Chris Mochulsky <cmgunnilaw@gmail.com>

Sent time:

10/30/2020 02:57:28 PM

To:

mroeber@deltacounty.com; mlane@deltacounty.com; dsuppes@deltacounty.com; rlevalley@deltacounty.com; John Baier
<jbaier@deltacounty.com>

Cc:

DeltaCountyLandUse@deltacounty.com; Natasha Leger <natasha@chc4you.org>

Subject:

Citizen's for Healthy Community Memo RE: Oil and Gas Support Services.

Attachments: CHC, Refining Activities Memo_103020.pdf

attachment.html

Commissioners, Ms. LeValley, and Mr. Baier,
I hope all is well.
Attached to this email is a memo regarding Citizen’s for a Healthy Community’s position on the exclusion of refining activities in the
definition of Oil and Gas Support Services.
CHC takes the position that the exclusion of refining activities must be deleted from the revised definition of Oil and Gas Support
Services, as is consistent with the law.
Sincerely,
Chris Mochulsky
Attorney
Gunnison Law & Mediation, Ltd.
CMgunnilaw@gmail.com
970-922-8170
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GUNNISON LAW AND MEDIATION Ltd
Representing the 7th Judicial District of Colorado

TELEPHONE (970) 922-8170

CHRISTOPHER MOCHULSKY
116 NORTH TAYLOR
GUNNISON, CO 81230

TO:

CC:

CMGUNNILAW@GMAIL.COM

County Attorney John Baier
District No. 1 Commissioner Mike Lane
District No. 2 Commissioner Don Suppes
District No. 3 Commissioner Mark Roeber
County Administrator Robbie LeValley
Delta County Planning Commission via DeltaCountyLandUse@deltacounty.com
District 1-Delta:
§ Dick Gilmore
§ Patti Hoff, Associate Member
§ Steve Shea
§ Steve Schrock
District 2- Surface Creek:
§ Layne Brones--Cedaredge
§ Tate Locke—Cedaredge
District 3-Hotchkiss/Paonia/Crawford
§ Kate Darlington, Associate Member
§ Jacob Gray--Hotchkiss
§ Tom Kay—Hotchkiss, Chair
§ Eli Wolcott--Paonia

FROM:

Chris Mochulsky
Legal Counsel for Citizens for a Healthy Community

RE:

Exclusion of Refining Activities in the Definition of Oil and Gas Support Services

October 30, 2020
On September 21, 2020, Citizens for a Healthy Community (“CHC”) submitted a letter to
the Planning Commission, County Commissioners, County Attorney and County Administrator
regarding procedural and legal flaws with Draft 3 of the Land Use Code Regulations. In that letter,
CHC detailed a legal analysis of the standards for regulating oil and gas land use under the Land
Use Control and Enabling Act (the “LUCEA”) and why including Oil and Gas Support Services
in the land use code as drafted violates the LUCEA. On October 6, 2020, the County Administrator
emailed a response from the Delta County Land Use consulting attorney to CHC's letter. The
memo attached in the email was unsigned and undated and stated “We agree with CHC that “Oil
and Gas Support Services” should be removed from the draft Code…,” but our reasoning is
1
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different. We think that there is simply no reason to maintain “oil and gas support services” as a
separate use category, as it has obviously created confusion as to the County’s regulatory intent.”
October 6, 2020 Memo, 3.
In the October 7, 2020 Final Draft of the Land Use Code for Planning Commission Review
& Certification (“Final Draft”), “Oil and Gas Support Services” was removed from the Code in Table
2.b LAND USE BY ZONING DISTRICT by indicating that Oil and Gas Extraction and Support
Services are “reserved”. However, the definition of Oil and Gas Support Services was amended to
exclude refining. Refining is not defined in the Final Draft Code, however the general market
understanding of a refinery includes an oil refinery, which converts crude oil into gasoline, diesel oil,
liquefied petroleum gases, kerosene, heating fuel oils, hexane, lubricating oils, bitumen and petroleum
coke, and natural gas processing which purifies and converts raw natural gas into residential,
commercial and industrial fuel gas, and also recovers natural gas liquids such as ethane, propane,
butanes and pentanes.
As stated in CHC’s September 21, 2020 letter C.R.S. § 34-60-103 defines “Oil and gas
facility,” “Oil and gas location,” and “Oil and gas operations” as follows:
(6.2) "Oil and gas facility" means equipment or improvements used or installed at an oil and
gas location for the exploration, production, withdrawal, treatment, or processing of crude oil,
condensate, exploration and production waste, or gas.
(6.4) "Oil and gas location" means a definable area where an oil and gas operator has disturbed
or intends to disturb the land surface in order to locate an oil and gas facility.
(6.5) "Oil and gas operations" means exploration for oil and gas, including the conduct of
seismic operations and the drilling of test bores; the siting, drilling, deepening, recompletion,
reworking, or abandonment of an oil and gas well, underground injection well, or gas storage
well; production operations related to any such well including the installation of flow lines
and gathering systems; the generation, transportation, storage, treatment, or disposal of
exploration and production wastes; and any construction, site preparation, or reclamation
activities associated with such operations.
Inserting the exclusion of refining activities into the definition of Oil and Gas Support Services
following removal of Oil and Gas Support Services in the draft Land Use Code, blatantly defies the
County’s explanation for removing Oil and Gas Support Services and is subject to the same flaws and
violation of the LUCEA originally stated regarded Oil and Gas Support Services.
CHC raised this issue with the Planning Commission at the October 14, 2020 Planning
Commission meeting during the public comment period. The Planning Commission did not address
this issue and proceeded to certify the Final Draft by a 6-1 vote. The refining exclusion current
remains in the certified Final Draft.
To be consistent with the County’s conclusion regarding reserving Oil and Gas Extraction
and Support Services as a separate land use category to be addressed in separate oil and gas regulations
and to comply with C.R.S. § 29-20-104(1)(h), the exclusion of refining activities must be deleted
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from the revised definition of Oil and Gas Support Services. It is now up to the Board of County
Commissioners to remedy this legal flaw.
Sincerely,

Chris Mochulsky
Legal Counsel for Citizens for a Healthy Community

3

attachment.html

From:

Chris Mochulsky <cmgunnilaw@gmail.com>

Sent time:

11/06/2020 11:05:50 AM

To:

mroeber@deltacounty.com; mlane@deltacounty.com; dsuppes@deltacounty.com; rlevalley@deltacounty.com;
DeltaCountyLandUse@deltacounty.com; John Baier <jbaier@deltacounty.com>

Cc:

Natasha Leger <natasha@chc4you.org>

Subject:

Follow-Up on CHC's Memo RE: Oil and Gas Support Services.

Attachments: CHC, Refining Activities Memo_103020.pdf

attachment.html

Dear Commissioners, Mr. Baier, Ms. LeValley, and members of the Planning Commission:
I am following up on the memo I sent on October 30, 2020 regarding the exclusion of refining activities in the definition of oil and gas
support services. I have attached that memo to this email once again for your convenience.
CHC identified a legal oversight within the definition of Oil and Gas Support Services - that is, the exclusion of refining activities must be
deleted from that definition. CHC brings this oversight to your attention so that it may be corrected prior to the finalization of the Land
Use Code.
We appreciate your attention to this matter, and look forward to your timely response on how this legal oversight will be resolved.
Chris Mochulsky
Attorney
Gunnison Law & Mediation, Ltd.
CMgunnilaw@gmail.com
970-922-8170
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GUNNISON LAW AND MEDIATION Ltd
Representing the 7th Judicial District of Colorado

TELEPHONE (970) 922-8170

CHRISTOPHER MOCHULSKY
116 NORTH TAYLOR
GUNNISON, CO 81230

TO:

CC:

CMGUNNILAW@GMAIL.COM

County Attorney John Baier
District No. 1 Commissioner Mike Lane
District No. 2 Commissioner Don Suppes
District No. 3 Commissioner Mark Roeber
County Administrator Robbie LeValley
Delta County Planning Commission via DeltaCountyLandUse@deltacounty.com
District 1-Delta:
§ Dick Gilmore
§ Patti Hoff, Associate Member
§ Steve Shea
§ Steve Schrock
District 2- Surface Creek:
§ Layne Brones--Cedaredge
§ Tate Locke—Cedaredge
District 3-Hotchkiss/Paonia/Crawford
§ Kate Darlington, Associate Member
§ Jacob Gray--Hotchkiss
§ Tom Kay—Hotchkiss, Chair
§ Eli Wolcott--Paonia

FROM:

Chris Mochulsky
Legal Counsel for Citizens for a Healthy Community

RE:

Exclusion of Refining Activities in the Definition of Oil and Gas Support Services

October 30, 2020
On September 21, 2020, Citizens for a Healthy Community (“CHC”) submitted a letter to
the Planning Commission, County Commissioners, County Attorney and County Administrator
regarding procedural and legal flaws with Draft 3 of the Land Use Code Regulations. In that letter,
CHC detailed a legal analysis of the standards for regulating oil and gas land use under the Land
Use Control and Enabling Act (the “LUCEA”) and why including Oil and Gas Support Services
in the land use code as drafted violates the LUCEA. On October 6, 2020, the County Administrator
emailed a response from the Delta County Land Use consulting attorney to CHC's letter. The
memo attached in the email was unsigned and undated and stated “We agree with CHC that “Oil
and Gas Support Services” should be removed from the draft Code…,” but our reasoning is
1
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different. We think that there is simply no reason to maintain “oil and gas support services” as a
separate use category, as it has obviously created confusion as to the County’s regulatory intent.”
October 6, 2020 Memo, 3.
In the October 7, 2020 Final Draft of the Land Use Code for Planning Commission Review
& Certification (“Final Draft”), “Oil and Gas Support Services” was removed from the Code in Table
2.b LAND USE BY ZONING DISTRICT by indicating that Oil and Gas Extraction and Support
Services are “reserved”. However, the definition of Oil and Gas Support Services was amended to
exclude refining. Refining is not defined in the Final Draft Code, however the general market
understanding of a refinery includes an oil refinery, which converts crude oil into gasoline, diesel oil,
liquefied petroleum gases, kerosene, heating fuel oils, hexane, lubricating oils, bitumen and petroleum
coke, and natural gas processing which purifies and converts raw natural gas into residential,
commercial and industrial fuel gas, and also recovers natural gas liquids such as ethane, propane,
butanes and pentanes.
As stated in CHC’s September 21, 2020 letter C.R.S. § 34-60-103 defines “Oil and gas
facility,” “Oil and gas location,” and “Oil and gas operations” as follows:
(6.2) "Oil and gas facility" means equipment or improvements used or installed at an oil and
gas location for the exploration, production, withdrawal, treatment, or processing of crude oil,
condensate, exploration and production waste, or gas.
(6.4) "Oil and gas location" means a definable area where an oil and gas operator has disturbed
or intends to disturb the land surface in order to locate an oil and gas facility.
(6.5) "Oil and gas operations" means exploration for oil and gas, including the conduct of
seismic operations and the drilling of test bores; the siting, drilling, deepening, recompletion,
reworking, or abandonment of an oil and gas well, underground injection well, or gas storage
well; production operations related to any such well including the installation of flow lines
and gathering systems; the generation, transportation, storage, treatment, or disposal of
exploration and production wastes; and any construction, site preparation, or reclamation
activities associated with such operations.
Inserting the exclusion of refining activities into the definition of Oil and Gas Support Services
following removal of Oil and Gas Support Services in the draft Land Use Code, blatantly defies the
County’s explanation for removing Oil and Gas Support Services and is subject to the same flaws and
violation of the LUCEA originally stated regarded Oil and Gas Support Services.
CHC raised this issue with the Planning Commission at the October 14, 2020 Planning
Commission meeting during the public comment period. The Planning Commission did not address
this issue and proceeded to certify the Final Draft by a 6-1 vote. The refining exclusion current
remains in the certified Final Draft.
To be consistent with the County’s conclusion regarding reserving Oil and Gas Extraction
and Support Services as a separate land use category to be addressed in separate oil and gas regulations
and to comply with C.R.S. § 29-20-104(1)(h), the exclusion of refining activities must be deleted
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from the revised definition of Oil and Gas Support Services. It is now up to the Board of County
Commissioners to remedy this legal flaw.
Sincerely,

Chris Mochulsky
Legal Counsel for Citizens for a Healthy Community
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From:

David Inouye <dwinouye@gmail.com>

Sent time:

12/01/2020 09:56:03 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

comments

I will be unable to attend the December 3rd meeting so would like to communicate my thoughts about the draft Land Use Code. I
have looked at the draft code and the draft map.
1) I drive highway 133 quite often from Gunnison county to my home in the North Fork valley, so have seen many times the
"Canyons, Rivers, Mountains" sign at the county line. It's then incongruous that one of the first views of the county from the
highway is an abandoned coal mine. My understanding is that the current plan for that area involves restoration, but I see that on
the map it is proposed for classification as RI/C. My opinion is that the property should be restored, as I believe the owners
agreed when the lease was issued. Ecological restoration is a business, and would create jobs, potentially for Delta county
residents, for a number of years. In addition to creating an employment opportunity, this would help to create a better impression
as visitors (or residents) drive the major road bringing them to the North Fork valley. The valley's reputation as a major source of
organic foods for the region, an area with a healthy wildlife population, and recreational opportunities such as fishing, boating,
mountain biking, hunting, and hiking, would be better supported by a reclaimed/restored site. A sign educating these visitors about
the county's commitment to habitat restoration following mining would be a much more attractive introduction to the county than an
industrial complex or degraded lands.
2) I hope you have read the recent Denver Post article about the Suncor refinery near Denver, and the health risks it poses to
humans and wildlife. Isn't this an example of what could happen in Delta county under the proposed Code? And perhaps on a
smaller scale than Suncor's refinery, if minerals processing, or oil and gas services were established, for
example on the RI/C area proposed for the North Fork valley's gateway? I think you should remove
refining activities from the definition of Oil and Gas Support Services.
Sincerely,
David Inouye
38213 Highway 133
Hotchkiss, CO 81419
-- Dr. David W. Inouye Professor Emeritus Department of Biology University of Maryland Principal
Investigator Rocky Mountain Biological Laboratory

From:

brian stratton <briancstratton@gmail.com>

Sent time:

12/03/2020 06:33:40 PM

To:

deltacountylanduse@deltacounty.com

Subject:

The age of oil is over...

To whom it may concern,
we can see that the future of energy is shifting from coal and natural gas to that of renewables. The demand for renewables is
increasing among the population and all the major electric companies are pledging to the switching of these sources In the next
decade.
We should be on the forefront of this transition especially that of green hydrogen production and renewable sources such as solar.
We can build the foundation now and support a growing industry that is quite limitless in the future to come.
If we continue to support archaic energy such as oil and gas we will be left behind and miss out on this incredible opportunity to be
a part of an unlimited growth of energy which will bring jobs and opportunity to the citizens of delta county.
Please think ahead and think about this transition to come.
Thank you
Brian stratton

From:

'rick mcgavin' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/03/2020 11:55:36 AM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code. These
activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas regulations which
meet the requirements of SB181 to minimize adverse impacts.
Refining activities allowed by right in a commercial/industrial zone is against the law. With the new land use map we could easily have
an oil refinery by right as the entrance to the Town of Paonia.
It seems that the regulations in regard to oil and gas are heavily weighted in favor of the oil and gas producers with little or no regard for
public will or health and safety.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet the
standards of SB181.
Sincerely,
Rick McGavin
Paonia CO81428
970-527-5477

From:

M Brady <flowerofzion@gmail.com>

Sent time:

12/03/2020 01:30:38 PM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
TO PRESERVE the beauty and natural Life that we are blessed to be enjoying, WE NEED A LAND CODE
THAT DOES JUST THAT! Please remove the exclusion for refining activities in the definition of Oil
and Gas Support Services from the draft Land Use Code.
These activities MUST BE regulated, TO PROTECT OUR WATER, along with all Oil and Gas Extraction
and Support Services, in separate Oil and Gas regulations~ which meet the requirements of SB181 to
minimize adverse impacts.
I’m sure you recognize and want to avoid what happened in Commerce City and the result of Suncor.
Right?
Refining activities allowed by right in a commercial/industrial zone is against the law.
I know YOU WANT TO UPHOLD YOUR RESPONSIBILITY TO HONOR THE EARTH YOUR MAKING DECISIONS FOR, BY
PROTECTING IT!
LEAVING A BETTER PLACE, WITH YOUR ACTIONS AND DECISIONS. FOR THE GENERATIONS NOW AND THOSE
COMING.

Honor your commitment to the public, when you repealed the oil and gas regulations,
oil and gas regulations that meet the standards of SB181.
STAY IN YOUR HEART WHEN THOSE DOLLAR SIGNS ARE BEING OFFERED TO YOU.

to develop

The choices we all make, shape our world. Look at the world around us. Do you like where you live?
Do you like Nature? I am really wondering. You do realize we come from Nature… Do you love
Yourself?
I would like remind you of and thank you for, your service to HUMANITY. What is it going to BE?
Did you know HU means Brilliant/Radiant Mind or God and that MAN comes from MANA which means
NOURISHMENT or EARTH… We are RADIANT MINDS IN OUR BODIES OF EARTH. Please act accordingly and
honor OUR LAND AND WATER.

Sincerely,
Melisa Brady

From:

Kathryn Thompson <kthompson2898@gmail.com>

Sent time:

12/03/2020 01:14:12 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Comments in Advance of DCC Meeting on 12/03/20

Attachments:

Delta County LUP Comments copy.pages

Dear Delta County Commissioners:
Thank you for undertaking the monumental task of working toward codifying a Land Use Plan (the Code) for our County. It is a
step in the right direction, although, with all due respect, it falls short in some areas.
On October 14, 2020, I offered to the Planning Commission, in public remarks, an example of a "win-win" solution for the
County. The remarks were submitted to the Planning Commission in writing on October 28, 2020, and are attached to this email,
with the most important items being highlighted. In short, the proposal requests you to reconsider how the County is
zoned, meaning, to zone the 3 Districts differently, according to the needs and desires of the residents and the business enterprises
that operate in each District. My reason for requesting this is to give both current residents/business owners and
prospective residents/business owners a greater degree of predictability, assurance, and protection regarding the use of their
property.
My gravest concern regarding the Code is that the body of the Code directly contradicts its stated purposes in Chapter 1, Section
2, which are, among other things, to "promote the health, safety and general welfare of the residents," and to "protect the character
of existing rural, urban communities and neighborhoods."
As a resident, property owner, and organic orchard and vineyard owner in Paonia, it is my opinion that the Code (as presently
drafted) will not protect me against the harm that a CAFO moving in next door or nearby could cause to my health, or the value of
my property. Nor does it protect the character of our beautiful, pristine Valley.
There is a general understanding that pleas from many of us in the NFV are looked down upon, mocked, and disregarded by the
Planning Commission and the Commissioners. Our input is as important as (and should receive equitable consideration to) the
input that you receive from someone in Delta or the Surface Creek area. We are 1/3rd of your District, and are tax paying
citizens. Doesn't it make sense to be in this together for the good of all, rather than to think of us as a thorn in your side? We want
to work with you. Do you have some ideas as to how we can work better together?
In closing, I ask you to give additional thought to the following issues before finalizing the Code:
Delta County is a hot spot in Colorado. Thus, we need to consider the impacts of future land uses on the climate and on
greenhouse emissions before the Code is finalized. This means, for example, disallowing any refining activities that are related to oil
and gas support services.
The zoning map shows a large Rural Industrial/Commercial zone to the East of Paonia. May I ask you to consider significantly
reducing the size of this zone? It would be an eye- sore and not be very welcoming to tourists traveling to Delta County from the
east.
Thank you for your consideration of these issues.
Respectfully submitted,
Kathy Thompson

From:

Linda Rubick <lindaerubick@gmail.com>

Sent time:

12/03/2020 02:49:24 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

info@chc4you.org

Subject:

Draft Delta County Land Use Code

My name is Linda Johnson-Rubick RN CEN and I have worked at DCMH ER for 33 years. I am a resident of Delta Countyand
my husband Steve Rubick and I have an organic farm outside Hotchkisswhich includes both crops and an Apiary. Steve has been
a Designer/Builder in this area for nearly 50 years, specializing in environmentally sound projects. We have been watching the
progression of your Land Use Code considerations with great interest and concern. Our irrigation water comes from Fire
Mountain Canal, and therefore any considered oil and gas development or uses do concern us, with potential impacts to our water.
It is concerning that you have removed the exclusion of refining activities from the definition of Oil and Gas support services, and
we believe refining activities must be considered within the oil and gas support services in order to provide the appropriate
protections. The North Fork area, as the organic provider that it is, and home to many people with ranches raising animals for
consumption, all vulnerable to impacts from the interconnected water, must maintain the optimal protections to our diverse uses of
the land, water, and air. The health of our population must be protected. Our eco-tourism use must be supported. Our populations
of wildlife and flora must be protected.
Additionally, our Land Use Code must reflect the fact that we are in a climate hotspot, where we are warming faster than the
national average. We do not have water to spare for gas or oil exploration. We don't have it. Water cannot be squandered in an
irretrievable manner like that. Judicious use of our water for our crops and animals must incorporate new methods, including the
newest technologies to conserve and safeguard our water. Permaculture and other methods which utilize less water must be
implemented. Solar energy is on the rise here, and rightfully so. There should be better incentives for switching to solar, and wind
power as well.
We must all deal with the reality of climate change and all it's many effects, and try to be preemptive in our actions as it is possible.
When we are reactive only it is too easy to fall behind to the point that options no longer exist.
I must say, one of the largest problems I have with the Land Use Code even being considered at this time is the concurrent
Pandemic and the potential for spreading Covid-19 to more of the population by having these meetings now. People are either
discouraged from participation by the danger implicit in meetings in person, where even the commissioners do not wear masks, or
they are unaware or unable to participate due to work or other impediments with their computer set up at home. Not everyone can
zoom. Not everyone knows about the scheduled meetings.
It is ludicrous and foolhardy to be pushing this through while a Pandemic is raging, and is currently even worse than it was. I
respectfully ask that it be tabled until this Pandemic has resolved. Surely you are aware of the increased covid positive patients in
the hospital and the need to staff every shift in a safe manner, while creating more beds for covid patients. Prevention is paramount
at this time. Surely there is enough to do with protecting the citizens, and perhaps more could be done to convince them mask
wearing is imperative to protection from infection? This is not a political imperative, but a global concern which needs to be more
fully addressed. The nonsense being circulated out there needs to be debunked. I applaud the Health Department for their due
diligence in keeping us all informed. However, the Science needs to be repeated and respected by the commissioners as well. You
are elected to serve and protect the people, and I would like to be certain you are all doing the best you can to fulfill those
obligations and responsibilities.
Thank you for your consideration.
Sincerely,
Linda Johnson-Rubick RN CEN

From:

Robert Orlando <livingland1@gmail.com>

Sent time:

12/03/2020 12:14:10 PM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support
Services from the draft Land Use Code. These activities need to be regulated along with all Oil
and Gas Extraction and Support Services in separate Oil and Gas regulations which meet the
requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations,
oil and gas regulations that meet the standards of SB181.

to develop

In addition to this statement I keep waiting for the BOCC to catch up to the times and start to
act more progressively to look forward and support sustainable agriculture and clean jobs for the
future. Our treasure is clean air, clean water and a sustainable future.
Sincerely,
Robert Orlando
PO Box 628
Paonia, CO 81428

From:

Marilyn Stone <marilyn.stone@live.com>

Sent time:

12/03/2020 04:42:58 PM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Marilyn Stone

Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
Refining operations are not right for Delta County where residents value clean and water. The air pollution and potential ground
water pollution these industrial operations emit cause cancer and other harmful human and wildlife effects. These activities need to
be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas regulations which meet the
requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a commercial/industrial zone is against
the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181.
Sincerely,

From:

Molly Moore <moomoore@gmail.com>

Sent time:

12/03/2020 05:30:55 PM

To:

Valley Organic Growers Association <vogaco@gmail.com>

Cc:

DeltaCountyLandUse@deltacounty.com; rlevalley@deltacounty.com

Subject:

Re: VOGA's comments on Draft Delta County Land Use Code

Looks great!

Thanks Mark

Sent from my iPhone
> On Dec 3, 2020, at 5:27 PM, Valley Organic Growers Association wrote:
>
> The Valley Organic Growers Association appreciates this opportunity to comment on the Draft Land
Use Code, and has the following two recommendations:
>
> First, we would like clarification of the definition of Oil and Gas Support Services and that it
exclude refining activities from that definition. Refining activities are integral to Oil and Gas
Support Services and need to be defined and addressed with other oil and gas activities, separate
from this Land Use Code.
>
> Second, we disagree vehemently with the draft zoning map designating the east edge of the North
Fork Valley as a Rural Industrial/Commercial Zone. Our thriving agricultural economy relies on
careful land use decisions that exclude industrial activities incompatible with our farming and
agritourism. This Rural Industrial/Commercial Zone will allow incompatible activities that have
the ability to threaten our livelihoods.
>
> Thank you again for this opportunity to comment, and thank you for your substantial work on this
Land Use Plan.
>
> Molly Moore
> President, Valley Organic Growers Association
> vogaco.org

From:

Moriah Whoolilurie <moriahmelin@gmail.com>

Sent time:

12/03/2020 04:12:59 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Land Use Code Revision

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support
Services from the draft Land Use Code. These activities need to be regulated along with all Oil
and Gas Extraction and Support Services in separate Oil and Gas regulations which meet the
requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil
and gas regulations that meet the standards of SB181.Thank you!
Proud citizen of Delta County,
Moriah W.

Sent from my iPhone

From:

Raihana Omri <raihana.omri@gmail.com>

Sent time:

12/03/2020 02:35:12 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Oil and gas refinement

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181.
Sincerely,
Raihana Omri

From:

Jane Reed <redtape@fastq.com>

Sent time:

12/03/2020 11:27:45 AM

To:

DeltaCountyLandUse@deltacounty.com; dsuppes@deltacounty.com; mroeber@deltacounty.com; mlane@deltacounty.com

Subject:

Land use

Dear Commissioners,
I moved to Hotchkiss ten years ago because of the weather, beauty, and small town atmosphere. I
previously spent ten years in Salida, and twenty years in Garfield County, which started out much
like Hotchkiss, and ended up a nightmare. I lived on a farm up Divide Creek, which became an oil
and gas mecca.
I watched friend after friend get sick from living next to gas wells, and I myself had headaches
everyday for three years until I finally left the valley.. I lived next to seven fracked wells. My
neighbor died of leukemia related to benzene exposure, which was found to be in her spring and
drinking water. Before oil and gas I never had to lock my doors, never had anything stolen, and
life was good up Divide Creek. Once they started drilling everywhere things changed fast. I had
tools stolen from my barn, and a whole tank of diesel fuel (300 gallons) stolen one weekend while
I went away, and most of my friends moved away due to illness or the fact that living in an
industrialized area was no longer peaceful or healthy. My property values tanked and I lost money
just getting out. My friend Karen Truelove had such bad respiratory problems she had to move back
to Carbondale after building her dream house up Dry Hollow. I saw abandoned well sites not
reclaimed, and when I inquired as to the length of time a company had to reclaim a site I was told
25 years. That basically means they wouldn’t be.
Pastures were turned into roads and well sites, and what was short term gain ended up as long term
liability.
Do we really want to ruin the North Fork and take chances with our ground water being
contaminated, our air polluted with methane, and our agriculture being threatened, and our
property values being ruined? We have a booming tourist trade in the valley now due to our great
food, scenery,clean air and water, and recreational opportunities. Once the valley is
industrialized, all this will be in question. I own over 300 acres here, and I employ 3 people to
help me take care of it, including people who were born here. If this happens to the NFV I will
have to move again, and I am a good taxpaying citizen, the kind of person I would think you would
want here.
Please don’t open up the valley to drilling and refineries as it will change the face of the
valley forever. The only people who get rich are the people who lease their land, and the oil
companies. With renewable energy taking hold, the future is no longer in fossil fuels. Why change
the face of a place forever for such short term gain?
I beg you to take this into consideration when implementing land use codes, especially when
considering an oil and gas refinery.
Sincerely yours,
Jane Reed

From:

Slow Food Western Slope <slowfoodwesternslope@gmail.com>

Sent time:

12/03/2020 12:16:25 PM

To:

DeltaCountyLandUse@deltacounty.com; rlevalley@deltacounty.com

Subject:

Land Use Code comments - Slow Food Western Slope

Slow Food Western Slope (slowfoodwesternslope.org) functions as a
chapter of Slow Food USA, which is a 501(c)3 non-profit organization.
Slow Food USA’s and its chapters' mission is to create a dramatic and
lasting change in the food system. We envision a world in which all
people can eat food that is good for them, good for the people who grow
it and good for the planet: good, clean and fair food for all.
Our chapter promotes and supports over 60 farmers, orchardists,
ranchers, agricultural businesses and winemakers of the North Fork
Valley - all of which depend on good and clean water, air and soil.
We have several issues with the Land Use Codes. Since the County amended
the definition of Oil and Gas Support Services to exclude refining
activities in the draft, this means that under the current draft code,
refining activities will be allowed without the legally required review
to protect public health, safety, welfare, the environment and wildlife.
The Final Draft Code does not define refining, which includes, among
other things, converting crude oil into gasoline, diesel oil, liquefied
petroleum gases, kerosene, heating fuel oils, hexane, lubricating oils,
bitumen and petroleum coke; and natural gas processing. These activities
definitely threaten a good and clean environment our membership
cherishes. We request the Commissioners to remove the exclusion of
refining activities from the definition of Oil and Gas Support Services.
The other issue is designating the North Fork Valley with the largest
Rural Industrial/Commercial zone at the gateway to Paonia, located at
the Bowie Loadout. Industrial/commercial activities are administratively
reviewed without a public review process and do not consider greenhouse
emissions and climate impacts in the review criteria. Since Slow Food
supports agritourism and encourages visitors to enjoy the wineries and
farm markets along HWY 133, having an industrial zone at the entrance of
Paonia is definitely not conducive to tourism. During the pandemic,
wineries like Stone Cottage Cellars and Qutori experienced record levels
in sales, which certainly benefited the County as well. An industrial
zone is not exactly welcoming for returning and new visitors - it will
drive away visitors (and County revenue) instead of attracting more.
Two years ago, Bowie Resources tried to get out of its reclamation
obligations at the Loadout through a change use permit application,
which the community protested. The Commissioners made the right decision
then to deny the change of use application due to incompatibility and
the financial costs that the community and Farmer’s Ditch would have had
to bear. Using the land use code revision to accomplish the same goal is
inappropriate.
Jim Brett
Leader, Slow Food Western Slope

From:

Blacklight Oracle <tanyablacklight@gmail.com>

Sent time:

12/03/2020 09:55:28 AM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181.
Sincerely,
Tanya Black

From:

Valley Organic Growers Association <vogaco@gmail.com>

Sent time:

12/03/2020 05:27:42 PM

To:

DeltaCountyLandUse@deltacounty.com; rlevalley@deltacounty.com

Subject:

VOGA's comments on Draft Delta County Land Use Code

The Valley Organic Growers Association appreciates this opportunity to
comment on the Draft Land Use Code, and has the following two
recommendations:
First, we would like
Support Services and
definition. Refining
Services and need to
activities, separate

clarification of the definition of Oil and Gas
that it exclude refining activities from that
activities are integral to Oil and Gas Support
be defined and addressed with other oil and gas
from this Land Use Code.

Second, we disagree vehemently with the draft zoning map designating the
east edge of the North Fork Valley as a Rural Industrial/Commercial
Zone. Our thriving agricultural economy relies on careful land use
decisions that exclude industrial activities incompatible with our
farming and agritourism. This Rural Industrial/Commercial Zone will
allow incompatible activities that have the ability to threaten our
livelihoods.
Thank you again for this opportunity to comment, and thank you for your
substantial work on this Land Use Plan.
Molly Moore
President, Valley Organic Growers Association
vogaco.org

From:

Carrie Fischer <carrie@skyeherbals.com>

Sent time:

12/04/2020 08:49:25 AM

To:

deltacountylanduse@deltacounty.com

Subject:

No oil and gas refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support
Services from the draft Land Use Code. These activities need to be regulated along with all Oil
and Gas Extraction and Support Services in separate Oil and Gas regulations which meet the
requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, by protecting the land we hired you to protect in our name.
Sincerely,
Carrie S Fischer

From:

Darnell Place-Wise <dwise@deltacounty.com>

Sent time:

12/04/2020 07:16:58 PM

To:

Steve Harper <hotchlaw@gmail.com>

Cc:

DeltaCountyLandUse@deltacounty.com; John Baier <jbaier@deltacounty.com>; Mark and Robbie LeValley <rlevalley@deltacounty.com>

Subject:

Re: PC Certified Version of Land Use Code Not on Website

It can be found in the County website at:
https://www.deltacounty.com/DocumentCenter/View/12117/Land-Use-Code---2020-Planning-Commission-Certified-Copy

On Fri, Dec 4, 2020 at 6:54 PM Steve Harper <hotchlaw@gmail.com> wrote:
I'd like to bring to your attention that last evening during the Commissioners' public hearing and even right now (6:54 PM,
December 4, 2020), the planning commission certified version of the draft Land Use Code did not and still does not appear on
the County's website. When you access "Land Use Regulations" and click on "Official Draft Land Use Code" and go to "Project
Drafts," the most recent version accessible is the version dated August 26, 2020. That version was amended by the Planning
Commission prior to certification. There is no link anywhere that I can find to the certified version.
The public should be able to easily access the certified version so that their comments, during public hearings and otherwise,
relate to the certified version.
Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K.
Harper, LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the
exclusive property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual or
entity that is the intended recipient. If you are not the designated recipient, or the person responsible for delivering the
communication to its intended recipient, please be aware that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this electronic transmission in error, please notify by telephone (970-872-3173), collect
or by electronic mail and promptly destroy the original transmission. Thank you for your assistance.
-Darnell Place-Wise
Delta County Public Information Officer
Marketing and Tourism
Executive Assistant to County Commissioners and County Administrator
970-874-2108 direct line
970-201-5301 mobile
dwise@deltacounty.com
www.deltacounty.com

NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

Steve Harper <hotchlaw@gmail.com>

Sent time:

12/04/2020 06:54:24 PM

To:

DeltaCountyLandUse@deltacounty.com

Cc:

Mark and Robbie LeValley <rlevalley@deltacounty.com>; John Baier <jbaier@deltacounty.com>

Subject:

PC Certified Version of Land Use Code Not on Website

I'd like to bring to your attention that last evening during the Commissioners' public hearing and even right now (6:54 PM,
December 4, 2020), the planning commission certified version of the draft Land Use Code did not and still does not appear on the
County's website. When you access "Land Use Regulations" and click on "Official Draft Land Use Code" and go to "Project
Drafts," the most recent version accessible is the version dated August 26, 2020. That version was amended by the Planning
Commission prior to certification. There is no link anywhere that I can find to the certified version.
The public should be able to easily access the certified version so that their comments, during public hearings and otherwise, relate
to the certified version.
Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K. Harper,
LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the exclusive
property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual or entity that is
the intended recipient. If you are not the designated recipient, or the person responsible for delivering the communication to its
intended recipient, please be aware that any dissemination, distribution or copying of this communication is strictly prohibited. If
you have received this electronic transmission in error, please notify by telephone (970-872-3173), collect or by electronic mail
and promptly destroy the original transmission. Thank you for your assistance.

From:

Kate Kelly <kkelly@deltacounty.com>

Sent time:

12/04/2020 07:35:15 PM

To:

Steve Harper <hotchlaw@gmail.com>

Cc:

DeltaCountyLandUse@deltacounty.com; John Baier <jbaier@deltacounty.com>; Mark and Robbie LeValley <rlevalley@deltacounty.com>

Subject:

Re: PC Certified Version of Land Use Code Not on Website

Good Evening Steve,
I have checked the website and the Certified Land Use Code is on there and has a date of December 2, 2020 on the link. Once
you open it you will see the title of ‘Certified Plan for Board of County Commissioner’s Consideration’.
Follow the steps below to access it:
> Go to www.deltacountyplan.com
> Click on the ‘Draft Code’ link under ‘Read the Draft Code’
> Under ‘Project Drafts Supporting Documents' you will see the first link will be the Certified Code
I have attached images to guide you.
If you have anymore questions please let me know.
Thanks,
Kate Kelly

On Fri, Dec 4, 2020 at 6:54 PM Steve Harper <hotchlaw@gmail.com> wrote:
I'd like to bring to your attention that last evening during the Commissioners' public hearing and even right now (6:54 PM,
December 4, 2020), the planning commission certified version of the draft Land Use Code did not and still does not appear on
the County's website. When you access "Land Use Regulations" and click on "Official Draft Land Use Code" and go to "Project
Drafts," the most recent version accessible is the version dated August 26, 2020. That version was amended by the Planning
Commission prior to certification. There is no link anywhere that I can find to the certified version.
The public should be able to easily access the certified version so that their comments, during public hearings and otherwise,
relate to the certified version.

Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K.
Harper, LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the
exclusive property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual or
entity that is the intended recipient. If you are not the designated recipient, or the person responsible for delivering the
communication to its intended recipient, please be aware that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this electronic transmission in error, please notify by telephone (970-872-3173), collect
or by electronic mail and promptly destroy the original transmission. Thank you for your assistance.
-Kate Kelly
Community & Economic Development Tech II
501 Palmer St. Ste 115
Delta, CO 81416
970-874-2110
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

Lisa Ganora <lnganora@gmail.com>

Sent time:

12/04/2020 09:50:08 AM

To:

deltacountylanduse@deltacounty.com

Subject:

Oil & gas refining in Delta County ... Progress?

Our treasure here is clean air, clean water, and a beautiful natural location where visitors, hunters, outdoor recreationists, mountain
bikers, photographers, etc. can get away from the dirty Front Range air that has been ruined by oil & gas operations. Not to
mention organic orchards, vineyards, and farms and ranches that would suffer from the pollution that goes along with oil & gas
refining. Please don't be short-sighted and pass regulations that would degrade our environment for generations. How about
investing in wind and solar instead? This is where energy production is moving, growing in leaps and bounds; petroleum is a hasbeen with our severe drought and the climate change hotspot getting worse every year.
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181.
Thank you,
Lisa Ganora
Paonia, CO

From:

Cedar <notjuniper@gmail.com>

Sent time:

12/04/2020 11:51:56 AM

To:

deltacountylanduse@deltacounty.com

Subject:

SB181

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181.
I am a concerned citizen and a business owner in Delta County.
Sincerely,
H. Cedar Keshet
PleinAirCedar on Instagram
http://cedarkeshet.com/

From:

Ya Terhune <Thatis1@hotmail.com>

Sent time:

12/04/2020 12:02:18 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Oil and gas

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support
Services from the draft Land Use Code. These activities need to be regulated along with all Oil
and Gas Extraction and Support Services in separate Oil and Gas regulations which meet the
requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations,
oil and gas regulations that meet the standards of SB181.
Sincerely,
Clinton Terhune

Joy and bright thoughts to you!

:)

to develop

From:

Western Tanager <blue.bark.forrest@gmail.com>

Sent time:

12/05/2020 11:08:24 AM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
I’m sorry I missed this last meeting, but I think it’s important that you remove the exclusion for
refining activities in the definition of Oil and Gas Support Services from the draft Land Use
Code. These activities need to be regulated along with all Oil and Gas Extraction and Support
Services in separate Oil and Gas regulations which meet the requirements of SB181 to minimize
adverse impacts.
Refining activities

allowed by right in a commercial/industrial zone is against the law.

Please remember and honor your commitment to the public, when you repealed the oil and gas
regulations, to develop oil and gas regulations that meet the standards of SB181.
Thank you so much,
Sincerely,
May M. Trumble

From:

'Samuela Akert' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/05/2020 10:48:18 AM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support
Services from the draft Land Use Code. These activities need to be regulated along with all Oil
and Gas Extraction and Support Services in separate Oil and Gas regulations which meet the
requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil
and gas regulations that meet the standards of SB181.Sincerely,
Samuela Akert
Sent from my iPhone

From:

holisticag via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/05/2020 04:38:56 PM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181.
Sincerely,

From:

Elizabeth Lilien <lisel@paonia.com>

Sent time:

12/05/2020 11:03:59 AM

To:

deltacountylanduse@deltacounty.com

Subject:

land use code

To the Delta County Commissioners:
Please remove the exclusion of refining activities
from definition of Oil and Gas Support Services.
It is necessary for our county and its citizens.
Thank you
Elizabeth Lilien
39173 Highway 92
Crawford, Co 81415

From:

Peter Pruett <ppruett49@gmail.com>

Sent time:

12/05/2020 01:42:33 PM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181. Refining oil and gas has no place in the future of Delta County, especially the North Fork Valley.
Sincerely,
Peter Pruett, MD

From:

Robbie LeValley <rlevalley@deltacounty.com>

Sent time:

12/05/2020 10:18:19 AM

To:

Kate Kelly <kkelly@deltacounty.com>

Cc:

DeltaCountyLandUse@deltacounty.com; John Baier <jbaier@deltacounty.com>

Subject:

Re: PC Certified Version of Land Use Code Not on Website

The public hearing was on December 3 not the approval. Please remove that language from the website. Thanks.
On Fri, Dec 4, 2020 at 7:35 PM Kate Kelly <kkelly@deltacounty.com> wrote:
Good Evening Steve,
I have checked the website and the Certified Land Use Code is on there and has a date of December 2, 2020 on the link. Once
you open it you will see the title of ‘Certified Plan for Board of County Commissioner’s Consideration’.
Follow the steps below to access it:
> Go to www.deltacountyplan.com
> Click on the ‘Draft Code’ link under ‘Read the Draft Code’
> Under ‘Project Drafts Supporting Documents' you will see the first link will be the Certified Code
I have attached images to guide you.
If you have anymore questions please let me know.
Thanks,
Kate Kelly

On Fri, Dec 4, 2020 at 6:54 PM Steve Harper <hotchlaw@gmail.com> wrote:
I'd like to bring to your attention that last evening during the Commissioners' public hearing and even right now (6:54 PM,
December 4, 2020), the planning commission certified version of the draft Land Use Code did not and still does not appear on
the County's website. When you access "Land Use Regulations" and click on "Official Draft Land Use Code" and go to
"Project Drafts," the most recent version accessible is the version dated August 26, 2020. That version was amended by the
Planning Commission prior to certification. There is no link anywhere that I can find to the certified version.
The public should be able to easily access the certified version so that their comments, during public hearings and otherwise,
relate to the certified version.

Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K.
Harper, LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the
exclusive property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual or
entity that is the intended recipient. If you are not the designated recipient, or the person responsible for delivering the
communication to its intended recipient, please be aware that any dissemination, distribution or copying of this communication is
strictly prohibited. If you have received this electronic transmission in error, please notify by telephone (970-872-3173), collect
or by electronic mail and promptly destroy the original transmission. Thank you for your assistance.
-Kate Kelly
Community & Economic Development Tech II
501 Palmer St. Ste 115
Delta, CO 81416
970-874-2110
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the
individual(s) to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you
are not the intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the
information it contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this
transmission in error, please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and
receiver should be aware that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

-Robbie Baird LeValley
Delta County Administrator
Phone (o) 970-874-2102
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

Robbie LeValley <rlevalley@deltacounty.com>

Sent time:

12/05/2020 10:18:46 AM

To:

Kate Kelly <kkelly@deltacounty.com>

Cc:

DeltaCountyLandUse@deltacounty.com; John Baier <jbaier@deltacounty.com>

Subject:

Re: PC Certified Version of Land Use Code Not on Website

never mind, Darnell fixed that.
On Sat, Dec 5, 2020 at 10:18 AM Robbie LeValley <rlevalley@deltacounty.com> wrote:
The public hearing was on December 3 not the approval. Please remove that language from the website. Thanks.
On Fri, Dec 4, 2020 at 7:35 PM Kate Kelly <kkelly@deltacounty.com> wrote:
Good Evening Steve,
I have checked the website and the Certified Land Use Code is on there and has a date of December 2, 2020 on the link.
Once you open it you will see the title of ‘Certified Plan for Board of County Commissioner’s Consideration’.
Follow the steps below to access it:
> Go to www.deltacountyplan.com
> Click on the ‘Draft Code’ link under ‘Read the Draft Code’
> Under ‘Project Drafts Supporting Documents' you will see the first link will be the Certified Code
I have attached images to guide you.
If you have anymore questions please let me know.
Thanks,
Kate Kelly

On Fri, Dec 4, 2020 at 6:54 PM Steve Harper <hotchlaw@gmail.com> wrote:
I'd like to bring to your attention that last evening during the Commissioners' public hearing and even right now (6:54 PM,
December 4, 2020), the planning commission certified version of the draft Land Use Code did not and still does not appear on
the County's website. When you access "Land Use Regulations" and click on "Official Draft Land Use Code" and go to
"Project Drafts," the most recent version accessible is the version dated August 26, 2020. That version was amended by the
Planning Commission prior to certification. There is no link anywhere that I can find to the certified version.

The public should be able to easily access the certified version so that their comments, during public hearings and otherwise,
relate to the certified version.
Thank you.
Steve Harper
-Steven K. Harper, LLC
P.O. Box 2099
Hotchkiss, CO 81419
970-872-3173
FAX: 970-872-3186
This electronic message transmission and any files transmitted with it, are a communication from the law firm of Steven K.
Harper, LLC. This message contains information protected by the attorney/client privilege and is confidential or otherwise the
exclusive property of the intended recipient or Steven K. Harper, LLC. This information is solely for the use of the individual
or entity that is the intended recipient. If you are not the designated recipient, or the person responsible for delivering the
communication to its intended recipient, please be aware that any dissemination, distribution or copying of this communication
is strictly prohibited. If you have received this electronic transmission in error, please notify by telephone (970-872-3173),
collect or by electronic mail and promptly destroy the original transmission. Thank you for your assistance.
-Kate Kelly
Community & Economic Development Tech II
501 Palmer St. Ste 115
Delta, CO 81416
970-874-2110
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the
individual(s) to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you
are not the intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the
information it contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this
transmission in error, please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and
receiver should be aware that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

-Robbie Baird LeValley
Delta County Administrator
Phone (o) 970-874-2102

-Robbie Baird LeValley
Delta County Administrator
Phone (o) 970-874-2102
NOTICE: This email transmission from the County of Delta, and any documents, files, or previous email messages attached to it, are intended solely for the individual(s)
to whom it is addressed and may contain information that is confidential, legally privileged, and/or exempt from disclosure under applicable law. If you are not the
intended recipient, you are hereby notified that any unauthorized review, forwarding, printing, copying, distribution, or use of this transmission or the information it
contains is strictly prohibited. A misdirected transmittal of this email does not constitute waiver of any applicable privilege. If you received this transmission in error,
please immediately notify the sender and delete the original transmission and its attachments. Notwithstanding the foregoing, sender and receiver should be aware
that all incoming and outgoing emails may be subject to the Colorado Open Records Act, C.R.S. 24-72-100.1 et seq. Thank you.

From:

'cynthia ziegler' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/06/2020 08:36:41 PM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners, Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft
Land Use Code. These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and
Gas regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law. Honor your commitment to the public, when you repealed the oil and gas regulations, to
develop oil and gas regulations that meet the standards of SB181.
Sincerely,
Cynthia Ziegler
Paonia

From:

Jack Ferrell <jackferrell@gmail.com>

Sent time:

12/06/2020 03:00:32 PM

To:

deltacountylanduse@deltacounty.com

Subject:

Remove the exclusion of refining activities from the definition of Oil and Gas Support Services.

Hello,
Please remove the exclusion of refining activities from the definition of Oil and Gas Support Services.
I urge you as decision makers to prioritize protection of human health and the environment in the draft code you are working on.
Thank you sincerely,
John "Jack" Ferrell
330 Delta Ave
Paonia, CO 81428
jackferrell@gmail.com

From:

greg thompson <teamthompson1@hotmail.com>

Sent time:

12/06/2020 09:39:58 AM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use
Code. These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that
meet the standards of SB181.
Sincerely,
Greg Thompson
Delta County resident
Sent from Mail for Windows 10

From:

'James McCain Jr' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/07/2020 05:26:21 PM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Supreme Objection to the New Code

I will not tolerate any further corrupt laws from this county government. IT is clear that this land use code favors big
business and industry. This law will destroy the already fragile economy we have in this valley.
My neighbors and I as land owners in Hotchkiss are fully against these laws. The current system is far superior to
this half-assed plan by the county.
It is clear government is inept at dealing with anything, the covid nonsense is just another example on the history of
failures that is government. You cannot keep up with the times, you stifle innovation and small business. But yet
you cow tow to big industry that destroys our way of life.
It is absolutely unacceptable and we will disobey your demands. If you cannot tell by the tone of everyone around
here, you are sorely off base with this plan. We will not comply and if industry moves into my area you will have a
bigger problem on your hands than dealing with the typical special use permits, that are FAR superior to this
corrupt nonsense.
You OBEY US and I believe many of you have forgotten that. This may be the tipping point for a restructuring of
government in this area. Take heed.
James McCain
Hotchkiss CO

From:

Julia Widdop <Julia@juliawiddop.com>

Sent time:

12/07/2020 10:31:36 AM

To:

deltacountylanduse@deltacounty.com

Subject:

Honor your commitment to the public

Dear Commissioners,
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code. These
activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas regulations which
meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a commercial/industrial zone is
against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet the
standards of SB181.
Sincerely,
Julia Widdop

Julia Widdop, MA
ShamanicArts.Center
970-200-LOVE

From:

elena goldstein <elliegoldstein80@gmail.com>

Sent time:

12/08/2020 01:10:06 PM

To:

deltacountylanduse@deltacounty.com

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
Certainly, you must know that refining activities are associated with environmental hazards that affect air, water, soil… and of
course, therefore all living beings. An oil refinery in our county would have a deleterious rather than beneficial economic impact.
Please remove the exclusion for refining activities in the definition of Oil and Gas Support Services from the draft Land Use Code.
These activities need to be regulated along with all Oil and Gas Extraction and Support Services in separate Oil and Gas
regulations which meet the requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law.
Honor your commitment to the public, when you repealed the oil and gas regulations, to develop oil and gas regulations that meet
the standards of SB181.
Sincerely,
Elena Goldstein
Crawford, CO

Please note this new email address:
elliegoldstein80@gmail.com
...as it will be my primary email address going forward. Make changes in your Address Book accordingly!

From:

Judith Sikora <taogirl@sbcglobal.net>

Sent time:

12/08/2020 09:05:46 AM

To:

deltacountylanduse@deltacounty.com

Cc:

mlane@deltacounty.com; dsuppes@deltacounty.com; mroeber@deltacounty.com; rlevalley@deltacounty.com; info@chc4you.org

Subject:

No Oil and Gas Refining in Land Use Code

Dear Commissioners,
I am a resident of the town of Delta. I moved here a few years ago to get away from big city
pollution and fracking everywhere in Fort Worth, Tarrant County, Texas. I am surrounded by the
beauty and wildness of this area. Unfortunately I did not realize that climate change was already
having a huge impact on Delta County. While we need to be concerned about the impact of climate
change no matter where we live, we in this area need to be aware we are on the forefront of the
threat and act accordingly. Consequently we need a Land Use Code that reflects our climate reality
and that Delta County is a climate hot spot, warming faster than the global average.
It is my understanding the County amended the definition of Oil and Gas Support Services to
exclude refining activities in the draft that was certified by the Planning Commission,
consequently that refining activities will be allowed without the legally required review to
protect public health, safety, welfare, the environment, and wildlife.
Delta County Commissioners need to remove the exclusion of refining activities from the definition
of Oil and Gas Support Services. We need to protect this amazing place we live. We need to be
sure that all industrial/commercial activities are carefully reviewed administratively with a
public review process, one which considers greenhouse emissions and climate impacts in the review
criteria.
In summary, please remove the exclusion for refining activities in the definition of Oil and Gas
Support Services from the draft Land Use Code. These activities need to be regulated along with
all Oil and Gas Extraction and Support Service in separate Oil and Gas regulations which meet the
requirements of SB181 to minimize adverse impacts. Refining activities allowed by right in a
commercial/industrial zone is against the law. Honor your commitment to the public, when you
repealed the oil and gas regulations, to develop oil and gas regulations that meet the standards
of SB181.
Sincerely, Judith Lopez, Ph.D.
802 1575 RD, Delta, CO 81416

From:

'Paul Sweitzer' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/09/2020 04:17:39 PM

To:

DeltaCountyLandUse@deltacounty.com; rlevalley@deltacounty.com; Mark Roeber <mroeber@deltacounty.com>; Mike Lane
<mlane@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>

Cc:

Dick Gilmore <dgdelta@msn.com>

Subject:

zoning south end of Pioneer Road in Delta

Attachments: Ag-5 land use code comments onpurple UGA.pdf

Please open the attached letter.

Ag-5 land use code comments onpurple UGA.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com
December 9, 2020
By email
Delta County Commissioners
Delta County Administrator (overseeing planning)

Please amend the zoning in the green circles at the south end of Pioneer Road in Delta to Ag-5.
Zoning 7/2020

Zoning 12/9/2020

This area was initially zoned UGA, but rezoned to Ag-20 in response to landowner worries. If planners initially
thought the area was appropriate for UGA, which allowed 6 lots per acre, why the drastic change to 20-acre lot
minimum (120 times difference!)?
This zone should be Ag-5, since it is adjacent to City of Delta, and because the area is most appropriate for
“small-scale agricultural and large-lot residential uses.”
Although Ag-20 allows a little broader ag uses, such as easier approval of SAFO and allowing industries like
slaughterhouses, neither of those would be allowed in the green circles because of proximity to neighbors and
schools.
Finally, of the 13 parcels in the green circle, 11 of them far under 20 acres and are large-lot residential. Only 2
are over.
The land-use regs say Ag-20 “is intended for agricultural rural residential uses on parcels of land that are
generally 20 acres or more,” so that zone is not intended for a zone where 85% of parcels are far less than 20
acres.

Respectfully,

Paul Sweitzer

From:

Paul Sweitzer <paulsweitzer@yahoo.com>

Sent time:

12/09/2020 04:17:39 PM

To:

DeltaCountyLandUse@deltacounty.com; rlevalley@deltacounty.com; Mark Roeber <mroeber@deltacounty.com>; Mike Lane
<mlane@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>

Cc:

Dick Gilmore <dgdelta@msn.com>

Subject:

zoning south end of Pioneer Road in Delta

Attachments: Ag-5 land use code comments onpurple UGA.pdf

Please open the attached letter.

Ag-5 land use code comments onpurple UGA.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com
December 9, 2020
By email
Delta County Commissioners
Delta County Administrator (overseeing planning)

Please amend the zoning in the green circles at the south end of Pioneer Road in Delta to Ag-5.
Zoning 7/2020

Zoning 12/9/2020

This area was initially zoned UGA, but rezoned to Ag-20 in response to landowner worries. If planners initially
thought the area was appropriate for UGA, which allowed 6 lots per acre, why the drastic change to 20-acre lot
minimum (120 times difference!)?
This zone should be Ag-5, since it is adjacent to City of Delta, and because the area is most appropriate for
“small-scale agricultural and large-lot residential uses.”
Although Ag-20 allows a little broader ag uses, such as easier approval of SAFO and allowing industries like
slaughterhouses, neither of those would be allowed in the green circles because of proximity to neighbors and
schools.
Finally, of the 13 parcels in the green circle, 11 of them far under 20 acres and are large-lot residential. Only 2
are over.
The land-use regs say Ag-20 “is intended for agricultural rural residential uses on parcels of land that are
generally 20 acres or more,” so that zone is not intended for a zone where 85% of parcels are far less than 20
acres.

Respectfully,

Paul Sweitzer

From:

'Paul Sweitzer' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/11/2020 11:16:16 AM

To:

DeltaCountyLandUse@deltacounty.com <deltacountylanduse@deltacounty.com>; Robbie LeValley <rlevalley@deltacounty.com>; Mike Lane
<mlane@deltacounty.com>; Mark Roeber <mroeber@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>

Cc:

Steve Schrock <stephendschrock@yahoo.com>; Dick Gilmore <dgdelta@msn.com>

Subject:

Zoning east of Sweitzer Lake

Attachments: Ag-35 zoning.pdf

Please open the attached letter.

Ag-35 zoning.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com
December 11, 2020
By email
Delta County Commissioners

Please amend the zoning of the parcel circled in orange east of Sweitzer Lake to Ag-5.

I recognize that Ag-35 affords the broadest ag use, but I do not want a LAFO or a slaughterhouse.
Neither do my neighbors: church, school, state park, and over 100 large-lot residential. I accept the
less-broad ag accommodations in Ag-5. That will also make my neighbors happy. Compatibility.
Ag-5 is the most appropriate zone for this land and other land like it that is:
• very close to a municipality—less than one mile, hence subject to the IGA with City of Delta
• with little or no irrigation water
• where little or no farmland would be taken out of cultivation
• close to a Highway #50—and access to it
• close to the arterial 1900 Road—and access to it
• adjacent to a school
• surrounded by Ag-5 and Ag-20 large-lot-residential neighbors

Ag-35 zoning.pdf

90% of the parcels on this map are large-lot residential, because of proximity to City of Delta-even those zoned Ag-20, where owners rent their available farmland for less than the cost of
irrigation water. Over 80% of the land in my parcel and many of the parcels around it have no
irrigation water (marked with red X), so ag is not sustainable.
There are 100 parcels within ½ mile zoned as A-5
Adjacent to the east, the large parcels of Tunget totaling 90 acres are zoned Ag-5. They are twice as
far from the Delta municipal boundary as my parcel (5000 feet vs. 9600 feet). Another 50 parcels
farther east of Tunget that are zoned Ag-5 (as much as 4 times as far from the municipal boundary ,
18,000 feet. Zoning should not skip over my parcel that is closer to the City Delta, and which is
subject to its IGA.
The zoning of the church and school to the southwest as Ag-35 should not influence zoning of my
parcel. They are Ag-35 by default, as the land-use code says--but they have no ag. (Central Latin
America Church, 62 acres; Technical School of Rockies, 80 acres.)
It seems all parcels on this map should be Ag-5. 90% are already large-lot residential. Some are
bona fide subdivisions, so zoning should encourage compatible large-lot residential uses around
them—rather than Ag-35 uses.
Of the 48 parcels zoned Ag-20 on this map, 43 will not be allowed to divide! Cannot get two
parcels from anything less than 40 acres. Zoning should permit greater density so near a
municipality.
My earlier request for Ag-5 or Ag-20 when the planner said there was were no roads in the area.
This parcel has adequate legal access from three sources:
1. from Colorado Highway #50 with a 60-foot-wide road easement with an additional 15-foot
utility easement through the Technical College of the Rockies (recorded deed #678023), and
2. from E Road west of the arterial 1900 Road
3. from E Road near the entrance to Sweitzer Lake
In addition, the land-use code spells out requirements for owners to install roads and utilities in Ag-5
just as for Ag-35, regardless current roads. Zoning this parcel as Ag-5 does not diminish the
requirements, so lack roads is no reason to require Ag-35 zoning.
If the explanations in this letter are not enough to justify zoning this parcel Ag-5, then Ag-20 would be
more appropriate than Ag-35, because this parcel is closer to the municipal boundary than adjacent
parcels that that are Ag-5, and because of compatibility with zoning of other parcels in the area.

Respectfully,

Paul Sweitzer

From:

Paul Sweitzer <paulsweitzer@yahoo.com>

Sent time:

12/11/2020 11:16:16 AM

To:

DeltaCountyLandUse@deltacounty.com <deltacountylanduse@deltacounty.com>; Robbie LeValley <rlevalley@deltacounty.com>; Mike Lane
<mlane@deltacounty.com>; Mark Roeber <mroeber@deltacounty.com>; Don Suppes <dsuppes@deltacounty.com>

Cc:

Steve Schrock <stephendschrock@yahoo.com>; Dick Gilmore <dgdelta@msn.com>

Subject:

Zoning east of Sweitzer Lake

Attachments: Ag-35 zoning.pdf

Please open the attached letter.

Ag-35 zoning.pdf

Paul Sweitzer
2320 Pioneer Road, Delta, CO
970-417-7856 paulsweitzer@yahoo.com
December 11, 2020
By email
Delta County Commissioners

Please amend the zoning of the parcel circled in orange east of Sweitzer Lake to Ag-5.

I recognize that Ag-35 affords the broadest ag use, but I do not want a LAFO or a slaughterhouse.
Neither do my neighbors: church, school, state park, and over 100 large-lot residential. I accept the
less-broad ag accommodations in Ag-5. That will also make my neighbors happy. Compatibility.
Ag-5 is the most appropriate zone for this land and other land like it that is:
• very close to a municipality—less than one mile, hence subject to the IGA with City of Delta
• with little or no irrigation water
• where little or no farmland would be taken out of cultivation
• close to a Highway #50—and access to it
• close to the arterial 1900 Road—and access to it
• adjacent to a school
• surrounded by Ag-5 and Ag-20 large-lot-residential neighbors

Ag-35 zoning.pdf

90% of the parcels on this map are large-lot residential, because of proximity to City of Delta-even those zoned Ag-20, where owners rent their available farmland for less than the cost of
irrigation water. Over 80% of the land in my parcel and many of the parcels around it have no
irrigation water (marked with red X), so ag is not sustainable.
There are 100 parcels within ½ mile zoned as A-5
Adjacent to the east, the large parcels of Tunget totaling 90 acres are zoned Ag-5. They are twice as
far from the Delta municipal boundary as my parcel (5000 feet vs. 9600 feet). Another 50 parcels
farther east of Tunget that are zoned Ag-5 (as much as 4 times as far from the municipal boundary ,
18,000 feet. Zoning should not skip over my parcel that is closer to the City Delta, and which is
subject to its IGA.
The zoning of the church and school to the southwest as Ag-35 should not influence zoning of my
parcel. They are Ag-35 by default, as the land-use code says--but they have no ag. (Central Latin
America Church, 62 acres; Technical School of Rockies, 80 acres.)
It seems all parcels on this map should be Ag-5. 90% are already large-lot residential. Some are
bona fide subdivisions, so zoning should encourage compatible large-lot residential uses around
them—rather than Ag-35 uses.
Of the 48 parcels zoned Ag-20 on this map, 43 will not be allowed to divide! Cannot get two
parcels from anything less than 40 acres. Zoning should permit greater density so near a
municipality.
My earlier request for Ag-5 or Ag-20 when the planner said there was were no roads in the area.
This parcel has adequate legal access from three sources:
1. from Colorado Highway #50 with a 60-foot-wide road easement with an additional 15-foot
utility easement through the Technical College of the Rockies (recorded deed #678023), and
2. from E Road west of the arterial 1900 Road
3. from E Road near the entrance to Sweitzer Lake
In addition, the land-use code spells out requirements for owners to install roads and utilities in Ag-5
just as for Ag-35, regardless current roads. Zoning this parcel as Ag-5 does not diminish the
requirements, so lack roads is no reason to require Ag-35 zoning.
If the explanations in this letter are not enough to justify zoning this parcel Ag-5, then Ag-20 would be
more appropriate than Ag-35, because this parcel is closer to the municipal boundary than adjacent
parcels that that are Ag-5, and because of compatibility with zoning of other parcels in the area.

Respectfully,

Paul Sweitzer

From:

Brad Thacker <bthacker@q.com>

Sent time:

12/12/2020 12:46:25 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Land Use Code - move away from fossil fuels

Dear County Commissioners,
I'm writing in regards to Delta County's current effort to update the
Land Use Code. In updating the code, I urge the commissioners to account
for the dramatic climate change that is sweeping the planet,
particularly here in Delta Country. According to an article published in
the Washington Post on August 7, Delta County is in a 'hot spot,' where
temperatures have risen 2 degrees Celsius since 1900. This increase is
almost twice the global average, and if we don't start mitigating the
fossil fuel consumption that is contributing to these increasing
temperatures, our local climate will continue to get worse. I therefore
urge the commissioners to update the Land Use Code to move away from oil
and gas development and instead prioritize renewable energy projects and
conservation of resources.
Furthermore, this shift will enable the county to align itself with the
goals set out in HB19-1261, Colorado's Climate Action Plan. HB-1261 sets
aggressive goals for Colorado to phase out fossil fuels, requiring a
26% reduction in greenhouse gas emissions by 2025, a 50% reduction by
2030, and a 90% reduction by 2050, over the baseline emissions that
existed in 2005.As a county, we need to start aligning our energy plan
with the goals set by the state and nationally by the incoming Biden
administration, which has also pledged a rapid reduction in greenhouse
gasses.
The County Land Use Code must reflect these new state and national
priorities so that we align with these goals and, more importantly,
mitigate the climate crisis that poses a very real threat to our future
existence on this land.

Sincerely,

Brad Thacker
39818 Nelson Rd
Paonia, CO 81428

From:

Allison Elliot <brilliot@gmail.com>

Sent time:

12/14/2020 08:24:32 AM

To:

mroeber@deltacounty.com

Cc:

DeltaCountyLandUse@deltacounty.com; Robbie Baird LeValley <rlevalley@deltacounty.com>

Subject:

Comments before Dec 14 work session

Hello Commissioner Roeber,
I will be in attendance today at the Commissioners Work Session on the subject of Land Use
Regulations. I have attended the many public hearings and work sessions of the Planning Commission
up to this point. A lot of work has been done on these regulations to get them to this point.
There are a few areas that are of concern.
I will be listening in today to see how the Commissioners address the remaining areas I have
brought up. Namely, Wild life corridors and giving the regulations that would actually support the
goals in the master plan. Protecting the County’s interest in having the $2.9 million bond posted
by Bowie Resources by applied to the reclamation of the highway front property at the East
entrance of Delta County.
I also understand that the Cell Phone Tower regulations are vague and do not protect the property
owner from having a tower built on their property in the right of way that is required for county
roads. That seems like a taking. This is an oversight that is simple enough to correct.
In my conversation with you, you said that
concerns above. I dearly hope that at this
act to make the final Land Use Regulations
Wild Life Corridors and to Not Leave Money
for reclamation work.
Sincerely,
Allison Elliot
Paonia

you "could not disagree" with me on my first two
point, you can actually agree with these concerns and
do as much as possible to assure protections for both
on the Table for the bond that has already been posted

From:

Bob Kalenak <citizenreport1@gmail.com>

Sent time:

12/14/2020 11:46:25 AM

To:

mlane@deltacounty.com; mroeber@deltacounty.com; DeltaCountyLandUse@deltacounty.com; Suppes Don <dsuppes@deltacounty.com>

Cc:

rlevalley@deltacounty.com; wkoontz@deltacounty.com

Subject:

LUC comments

Attachments:

LUCcomments2020-12-11.docx

Please see attached.

LUCcomments2020-12-11.docx

Land Use Code Proposal Comments – Final Draft

2020-12-11

To the Delta County Commissioners, below I present reasons for you to
consider tabling a decision on the Land Use Code (LUC) proposal and delaying
any finalization of these regulations until the County is in a proper position to
do so. The deficiencies in the process and the proposed code are severe enough
to question not only the quality of actions, but the legality of them as well.
The Review Process
The LUC was introduced to the public in July 2020 in the midst of Safer At
Home COVID guideline environment; this is an environment that has been in
place for the entire review process. It was approximately a year overdue in
being introduced to the public. Under these circumstances, a true and open
public meeting review was never really possible. A safe environment to do so
was always in question and made all the riskier by staff and commissioners
who failed to follow safety protocol, such as wearing masks at the public
openings.
Without these types of meetings as a realistic option for most, very few have
actually seen a paper map of the zones proposed or have had the ability to
interact with planners to engage in the details of the plan. People in this
County that have actually seen a paper full sized zoning map are rarer than a
silver dollar in the dobes. Further, in the BoCC public meeting of the LUC just
held, Elyse Casselberry, in a role that is completely unknown nor understood,
stated the zone map has NOT been revised to show the changes to the UGA
zones. Which means, NO ONE in the public has seen the final map that is
being considered.
The only public review meeting in front of the BoCC was held not only under
Stay At Home guidelines, but appears to have been held at a County building
under a COVID outbreak site status. That a commissioner was missing from
the meeting only adds to the irregularities of the proceeding. Zoom meeting
options provided NO documents, maps, or any reports whatsoever for attendees
to review. They provided nothing in the way of material whatsoever.
To review a body of code this large and this complicated in this environment in
six months is inadequate time for the public to consider something with such
huge impact on the community. Considering it took County staff and
supporting help more than a year to do the same, it is realistic to think a
review period of more than six months is not only appropriate but necessary.
Further, one has to question the adequacy, if not the legality of the entire
public review process as it was done.
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The LUC
What actually is being proposed in the code itself is seriously flawed. The
fundamental a, b, c’s of zone classifications are missing in this plan – with no
consideration for residential, commercial, or industrial zones being part of it. It
is inconceivable that residential areas and bona fide subdivisions found
throughout the County get ignored completely yet chicken houses get more
thorough attention. As your own planner at the time stated in a public
meeting, the A5 zone really is residential. Well, then it should be an R because
most A5 zones, such has Hidden Valley subdivision and German Creek
subdivision most certainly are not ag in any way, shape, or form. Nor are they
compatible with the A20 or A35 zones and the activities that are permissible
parked right up against them.
Creating a catchall, almost an afterthought category of commercial / industrial
shows the lack of definition and thought in the plan – treating a shoe store no
differently than a smelter, as far as zones are concerned. A commercial
operation is totally different and completely unlike an industrial activity and
the impacts imposed by either HAVE NOT been adequately addressed the LUC.
Regarding the subdivision portion of the LUC – it appears the code is intended
to deny subdividing. For instance, if you are in a A20 zone, you are not
allowed to divided lots into anything less than 20 acres. Therefore, you would
need a lot of at least 40 acres to have any options – which begs the question
why you were in a A20 zone to begin with if that were the cae. To deny the
ability to subdivide under this circumstance is legally questionable.
The code does provide a caveat to allow subdividing – but without any
meaningful guidelines to do so. This backdoor option around the rules is
subject to abuse and most certainly open to endless lawsuits.
I have further issues concerning the unilaterally revised UGA zones at odds
with existing overlay zones and in violation existing IGA’s. As well as the largest
commercial/industrial zone being proposed in the County being located at the
entrance to the North Fork Valley on a scenic byway inviting the north Delta
entrance disaster. It is clear this LUC is not ready for prime time. Not even
close.

The County
The proposed LUC approaches planning by internalizing activities rather than
having them completed through public review. This places considerable
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responsibility on County staff to perform tasks currently not done, including
required reviews, studies, processing and enforcement. The County currently
is inadequately staffed for its existing responsibilities much less taking on this
considerable new workload.
The Planning Department is currently without a County Planning Director, as
required in the code. It has one planner to handle all its responsibilities – a
planner who has already shown an inability to properly execute the current
processes. For example, I had the painful experience of listening to the county’s
presentation of the Solanda Subdivision, where the application as presented to
the Planning Commission was lacking:







Secured water for the proposed lots
An engineering report
An irrigation plan
A traffic study – elevated level required (L2 or L3 due to subdivision road)
Traffic counts
A subdivision road engineered design required for a 3 lot subdivision

I am sure I am missing many more requirements — and I will note that
incomplete applications are not uncommon. Further, the neighbors
complained of an illegal marijuana grow facility parked on their property line
that was repeatedly ignored by county officials. My understanding is that the
County’s actions have drawn legal activity from interested parties, and
deservedly so.
Code enforcement is also a huge issue. Again, using the Solanda Subdivision
as an example, neighbors were told on record that the grow facility that they
had repeatedly reported was not a greenhouse but rather a shed. Even if there
were inclinations to enforce the LUC, there is no enforcement officer currently
on staff to do so.
Concerning engineering requirements in the LUC, the County is currently
without an actual engineer in its Engineering Department. The County has
apparently hired a ‘County Engineer’ who lacks the basic requirement found in
the job description of County Engineer, i.e., an engineering degree. As a result,
requirements outlined in the LUC needing engineering review are seriously
handicapped.
Further, the County is woefully understaffed in the GIS Department, which is a
vital tool and has a significant expanded role in the LUC rules.
And lastly, the County Attorney’s office will likely need a lot more help should
you implement this LUC. The document is a legal minefield as written, even if
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strictly followed. Unless the County tools up and gets the qualified staff, its
ability to adhere to this LUC is not possible.

Bob Kalenak
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From:

Bob Kalenak <citizenreport1@gmail.com>

Sent time:

12/14/2020 11:46:25 AM

To:

mlane@deltacounty.com; mroeber@deltacounty.com; DeltaCountyLandUse@deltacounty.com; Suppes Don <dsuppes@deltacounty.com>

Cc:

rlevalley@deltacounty.com; wkoontz@deltacounty.com

Subject:

LUC comments

Attachments:

LUCcomments2020-12-11.docx

Please see attached.
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Land Use Code Proposal Comments – Final Draft

2020-12-11

To the Delta County Commissioners, below I present reasons for you to
consider tabling a decision on the Land Use Code (LUC) proposal and delaying
any finalization of these regulations until the County is in a proper position to
do so. The deficiencies in the process and the proposed code are severe enough
to question not only the quality of actions, but the legality of them as well.
The Review Process
The LUC was introduced to the public in July 2020 in the midst of Safer At
Home COVID guideline environment; this is an environment that has been in
place for the entire review process. It was approximately a year overdue in
being introduced to the public. Under these circumstances, a true and open
public meeting review was never really possible. A safe environment to do so
was always in question and made all the riskier by staff and commissioners
who failed to follow safety protocol, such as wearing masks at the public
openings.
Without these types of meetings as a realistic option for most, very few have
actually seen a paper map of the zones proposed or have had the ability to
interact with planners to engage in the details of the plan. People in this
County that have actually seen a paper full sized zoning map are rarer than a
silver dollar in the dobes. Further, in the BoCC public meeting of the LUC just
held, Elyse Casselberry, in a role that is completely unknown nor understood,
stated the zone map has NOT been revised to show the changes to the UGA
zones. Which means, NO ONE in the public has seen the final map that is
being considered.
The only public review meeting in front of the BoCC was held not only under
Stay At Home guidelines, but appears to have been held at a County building
under a COVID outbreak site status. That a commissioner was missing from
the meeting only adds to the irregularities of the proceeding. Zoom meeting
options provided NO documents, maps, or any reports whatsoever for attendees
to review. They provided nothing in the way of material whatsoever.
To review a body of code this large and this complicated in this environment in
six months is inadequate time for the public to consider something with such
huge impact on the community. Considering it took County staff and
supporting help more than a year to do the same, it is realistic to think a
review period of more than six months is not only appropriate but necessary.
Further, one has to question the adequacy, if not the legality of the entire
public review process as it was done.
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The LUC
What actually is being proposed in the code itself is seriously flawed. The
fundamental a, b, c’s of zone classifications are missing in this plan – with no
consideration for residential, commercial, or industrial zones being part of it. It
is inconceivable that residential areas and bona fide subdivisions found
throughout the County get ignored completely yet chicken houses get more
thorough attention. As your own planner at the time stated in a public
meeting, the A5 zone really is residential. Well, then it should be an R because
most A5 zones, such has Hidden Valley subdivision and German Creek
subdivision most certainly are not ag in any way, shape, or form. Nor are they
compatible with the A20 or A35 zones and the activities that are permissible
parked right up against them.
Creating a catchall, almost an afterthought category of commercial / industrial
shows the lack of definition and thought in the plan – treating a shoe store no
differently than a smelter, as far as zones are concerned. A commercial
operation is totally different and completely unlike an industrial activity and
the impacts imposed by either HAVE NOT been adequately addressed the LUC.
Regarding the subdivision portion of the LUC – it appears the code is intended
to deny subdividing. For instance, if you are in a A20 zone, you are not
allowed to divided lots into anything less than 20 acres. Therefore, you would
need a lot of at least 40 acres to have any options – which begs the question
why you were in a A20 zone to begin with if that were the cae. To deny the
ability to subdivide under this circumstance is legally questionable.
The code does provide a caveat to allow subdividing – but without any
meaningful guidelines to do so. This backdoor option around the rules is
subject to abuse and most certainly open to endless lawsuits.
I have further issues concerning the unilaterally revised UGA zones at odds
with existing overlay zones and in violation existing IGA’s. As well as the largest
commercial/industrial zone being proposed in the County being located at the
entrance to the North Fork Valley on a scenic byway inviting the north Delta
entrance disaster. It is clear this LUC is not ready for prime time. Not even
close.

The County
The proposed LUC approaches planning by internalizing activities rather than
having them completed through public review. This places considerable
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responsibility on County staff to perform tasks currently not done, including
required reviews, studies, processing and enforcement. The County currently
is inadequately staffed for its existing responsibilities much less taking on this
considerable new workload.
The Planning Department is currently without a County Planning Director, as
required in the code. It has one planner to handle all its responsibilities – a
planner who has already shown an inability to properly execute the current
processes. For example, I had the painful experience of listening to the county’s
presentation of the Solanda Subdivision, where the application as presented to
the Planning Commission was lacking:







Secured water for the proposed lots
An engineering report
An irrigation plan
A traffic study – elevated level required (L2 or L3 due to subdivision road)
Traffic counts
A subdivision road engineered design required for a 3 lot subdivision

I am sure I am missing many more requirements — and I will note that
incomplete applications are not uncommon. Further, the neighbors
complained of an illegal marijuana grow facility parked on their property line
that was repeatedly ignored by county officials. My understanding is that the
County’s actions have drawn legal activity from interested parties, and
deservedly so.
Code enforcement is also a huge issue. Again, using the Solanda Subdivision
as an example, neighbors were told on record that the grow facility that they
had repeatedly reported was not a greenhouse but rather a shed. Even if there
were inclinations to enforce the LUC, there is no enforcement officer currently
on staff to do so.
Concerning engineering requirements in the LUC, the County is currently
without an actual engineer in its Engineering Department. The County has
apparently hired a ‘County Engineer’ who lacks the basic requirement found in
the job description of County Engineer, i.e., an engineering degree. As a result,
requirements outlined in the LUC needing engineering review are seriously
handicapped.
Further, the County is woefully understaffed in the GIS Department, which is a
vital tool and has a significant expanded role in the LUC rules.
And lastly, the County Attorney’s office will likely need a lot more help should
you implement this LUC. The document is a legal minefield as written, even if
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strictly followed. Unless the County tools up and gets the qualified staff, its
ability to adhere to this LUC is not possible.

Bob Kalenak
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From:

'lindi mereness' via Land Use Comments <deltacountylanduse@deltacounty.com>

Sent time:

12/14/2020 11:47:01 AM

To:

deltacountylanduse@deltacounty.com

Subject:

Land Use code: Comments of Citizen Mereness

As a Delta County citizen since 1977, I personally began using PV cells (photovoltaic) back in the early 1980's
when it was a very costly venture. It has been a long haul towards "alternative" "sustainable" energy sources.
Almost half a century later, technology has dramatically continued to blossom providing affordable alternatives to
the oil and gas industry.
Although that is frustrating for those whose personal finances or political ties depend on the oil and gas industry,
these trends are truly for the benefit of the environment, the big picture... THE FUTURE (your childrens children and
theres to come). Money comes and goes, but the health of the planet, natural disasters (fires, hurricanes, floods,
drought) more significant each year is a world wide concern. The world and this nation are trending proactively
away from the fossil fuel industry.
Delta County has the opportunity to be proactive both for the health of the planet as well for innovative creation of
new sustainable job opportunities, or can lag behind the "smart" curve and cling to archaic dying fossil fuel
industry.
Commissioners, please consider the entire BIG picture when making decisions that affect more than just those in
your 'camp'. You represent Delta County, a diverse community yet the Board of Commissioners is not as diverse
as the community at large. Please think LONG RANGE... i.e. past the temporary profits of the slowly becoming
extinct fossil fuel industry.
Respectfully
Lindi Mereness

From:

Jim Normandin <gemininorm@gmail.com>

Sent time:

12/14/2020 09:32:59 AM

To:

DeltaCountyLandUse@deltacounty.com

Subject:

Fossil fuels

Dear Sirs
I wish to suggest that the land use regulations being proposed address the transition from fossil fuels (gas and oil drilling and
wells) to renewable energy sources to protect the environment and our natural resources of recreation, farming, and ranching
from further harm from fossil fuels. I am a resident of the Paonia. Thank you for your attention.

James C. Normandin
Sent from Mail for Windows 10

